
WICKLOW COUNTY COUNCIL

PLANNING & DEVELOPMENT ACTS 2OOO (As Amended)
SECTION 5

Director of Services Order No: 2026/2022

Reference Number: EX75/2022

Name of Applicant: Brendan & Eileen Buck C/O BpS

Nature of Application: Section 5 Referral as to whether 'The Construction
of Residentiat Chalet built in September & October 2022 on lands at Ballinatone
Lower Greenan, co. wicklow" is or is not exempted development.

Location of subject Site: Bailinatone Lower Greenan, co. wicklow

Report from Edel Bermingham SEp

With respect to the query under Section 5 of the Planning & Development Act
2000 as to whether'The Construction of Residentiat Chaleibuilt in September &
October 2022 on lands at Ballinatone Lower Greenan, Co. Wicklow" is or is not
gxempted development within the meaning of the Planning & Development Act
2000 (as amended)

Having regard to:

The details submitted with the Section 5 application.
PRR 0513286, PRR L1,/4667, pRR22/800 and EX39/ 2022
Section 2, 3 , 4,5 of the Planning and Development Act 2000(as
amended)
Article 6, 9 and Schedule 2: Part 1 : class 3 and class 16 of the planning
and Development Regulations 2OO1(as amended).

Main Reasons with respect to Section S Declaration:

o The erection of a triangular Shelter/ shed Structure on site would come
within the definition of devetopment having regard to the provisions of
section 3 (1) of the Planning and Deveropment Act 2000(as amended).o The structure would not come within any of the exemptions set out in
schedule 2 of the Planning and Development Regulations 2001 (as
amended), as it would not come within the provisions of Class 3 or Class 16
of Schedule 2: part 1.
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Recommendailon
The Planning Authority considers that 'The Construction of Residential chalet
built in September & october 2022 on tands at Ballinatone Lower Greenan, Co.Wicklow" as recommended inthe planning reports.

s'gn"r Dated lYi; of Decemb er 2022

ORDER:

That a declaration to issue stating:

That "The Construction of Residentiat Chatet built in September & Octobe r 2022
on lands at Ballinatone Lower Greenan, Co. Wicklow" is development and is notexempted development within the meaning of the Planning & Development Acts2000 (as amended).

Dated /flLauy of December



Comhnnts Crlrlcae gbtltL cyrbaouAln((lfsKlorct Gouncg gouottl
Forbairt pleanila agus Comhshaot

Planning Development and Environment

1q( o"""mber 2022

Declaration in accordance with Section 5
of the Planning & Devetopment Rcts ZOOO (As Amended)

Aras An Chontae / County Buildings
Cill Mhantdin / Wicklow
GuthSn /Tet: 1OOa1 ZdrC
Faics / Fax: (0404) 69452
Rphost / Email: plandev@wicklowcoc
Sutomh / Website: www.wicklow.ie

RE:

I enclose herewith Declaration in accordance with Article s (2) (A) of thePlanning & Deveropment Act 2ooo in respect of the foilowing:

Exemption Ref No: EXZS/2O22

where a Declaration is used under this section any person issued with aDeclaration under subsection (2) (a) may, on payment to An Bord pteanala ofsuch fee.as may be prescribed,'refer a declaration for review by the Board withinfour weeks of the date of the issuint of the declaration by the LocatAuthority.

Applicant: Brendan & Eileen Buck C/O BpS

Nature of Application: 'The construction of Residentiar charet buirt in
September & october 2022 0n rands at Bailinatone
LoWer Greenan, Co. Wicklow,,

Location: Ballinatone Lower Greenan, Co. Wicklow

NG DEVELOPMENT & ENVIRONMENT.
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Ba ch6ir gach comhfhreagras a sheoladh chuig an stidrth6rr serrbhisi, Forbairt pteandla agus comhshaol.All correspondcncc should be addressed to the-Directo, or l"*'."r, ptannint Development & Environment.



DEC[ARATION IN ACCORDANCE WITH ARTICLE 5 (2) (A) OF THE PLANNING &
DEVELOPMENT ACT 2OOO AS AMENDED

Appllcant Brendan & Eileen Buck C/O BpS

Locatlon: Ballihatone Lower Greenan, Co. Wicklow

DIRECTOR OF SERVTCES ORDER NO 2026/2022

A question has arisen as to whether'The Construction of Residential Chalet builtin September & october 2022 on lands at Ballinatone Lower Greenan, Co.
Wicklow" is or is not exempted devetopment.

Havlng regard to:

The details submitted with the Section 5 application.
PRR 05/3286, PRR LL,t/4667, pRR22/800 and EX3g/ 2022
section 2,3 , 4, s of the pranning and Deveropment Act 2000(as
amended)
Article 6,9 and schedule 2: part 1 : class 3 and class 16 of the planning
and Development Regulations 2001(as amended).

Maln Reasons with respect to Secilon 5 Declarailon:

o The erection of a triangular Shettey' shed Structure on site woutd comewithin the definition of development having regard to the provisions of
section 3 (1) of the planning and Devetopm"ni n.izo00(as amended).o The structure woutd not come within any of the exemptions set out inSchedule 2 of the planning and Deveiopment Regulations 2oo1 (as
amended), as it would not come within the provisions of Ctass 3 or Class 16
of Schedule 2: part 1.
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IN ATIVE OFFICER
PLANN DEVELOPM ENT & ENVI RONMENT
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Datedi'f iecemn er 2022

. -Ba 
ch6ir Sach comhfhreagras a sheoladh chuig an strUrth6rr Seirbhisi, Forbairt pleandla agus comhshaol.All correspondence should be addressed to the Director of services, planning Development & Environment.
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Section 5 Application EX 7 5 12O22.

Date : 15th December 2022

Applicant: Eileen & Brendan Buck

Address : Ballinatone Lower, Greenane, Co. Wicklow.

Exemption Ouerv:

Whether or not :

Construction of Residential Chalet built in September & October 2022 on lands at Ballinatone
Lower Greenan, Co. Wicklow.

Planning History:

PRR 221800 Current application on site for the retention permission of foundations and rising
walls constructed on site (granted under PRR11/4667 & 05/3286) and Permission for
completion of dwelling with some alterations to same with associated site works

PRR 05/3286 Permission granted for Dwelling, Septic tank and Percolation Area on site. Final

Grant Date 12/10/2006.

PRR 1'l14667 Extension of Time - 21/6/2014.

UD 3237 File closed on foot of compliance with enforcement notice. (march 2015)

Section 5 Declarations
EX39/2022
With respect to the query under Section 5 of the Planning and Development Act 2000, as to
whether

o Existing substantially incomplete works toward building a rural house started under a

now lapsed planning permission
o Whether upon lapsing of permission for rural house the future use of lands for

residential
o New development works carried on an incomplete rural house after the lapsing of 5

years planning permission
r Erection of and inhabitation of 2 tents on with no planning permission
o Storage of waste and construction materials on lands

at Balllintone Lower, Co. Wicklow is or is not exempted development

The Planning Authority considers that:

r Existing substantially incomplete works toward building a rural house started under a

now lapsed planning permission is not development



' Whether upon lapsing of permission for rural house the future use of lands for
residential is not development
New development works carried on an incomplete rural house after the lapsing of 5
years planning permission is development and is not exempted development
Erection of and inhabitation of 2 tents on with no planning permission is
development and is not exempted development

o Storage of waste and construction materials on lands is development and is not
exempted development.

Main Reasons with respect to Section 5 Declaration:

Section 40 (1) of the Planning and Development Act 2000 (as amended) provides that
a permission granted under this Part, shall on the expiration of the appropriate period
(but without prejudice to the validity of anything done pursuant thereto prior to the
expiration of that period) cease to have effect as regards- (b) in case the
development is commenced during that period, so much of the development as is not
completed within that period. Therefore, the works carried out prior to the expiration
of the appropriate period are deemed to come within that permitted by reference to
PRR 05/3286.
The abandonment of the development does not constitute works on, in over or under
land or the making of any material change of use of any structure or other land,
therefore, it does not constitute 'development'.
Works carried out after the duration of permission of PRR 05/3286 to complete the
dwelling would not come within the provisions of Section 40 (2) (iii), and therefore are
not exempted development.
The placement of two tents on site would come within the definition of development
having regard to the provisions of Section 3 (2) (bxi). Given two tents have been
placed on site, and for in excess of 10 days, they would not come within the
exemption provisions of Schedule Part 3: Class 1 of the Planning and Development
Regulations 200'1 (as amended)
The storage of waste and construction materials on lands would be development
having regard to the provisions of Section 3 (2) (bxiii). There is no exemption for
such storage as it would not come within the provisions of Class 16:as there is no
current valid permission on site, and the works would not be taking place on foot of
exempted development.



Relevant Legislation

Planning ond Development Act 2000 (os omended)

Section 2 of the Planning and Development Act 2000:

"works" includes any act or operation of construction, excavation, demolition, extension,
alteration, repair or renewal and, in relation to a protected structure or proposed protected
structure, includes any act or operation involving the application or removal of plaster, paint,
wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a

structu re.

Section 3 :

3.-(1) ln this Act, "development" means, except where the context otherwise requires, the
carrying out of any works on, in, over or under land or the making of any material change in
the use of any structures or other land.

(2) For the purposes of subsection (1) and without prejudice to the generality of that
su bsection-

(a) where any structure or other land or any tree or other object on land becomes used for the
exhibition of advertisements, or

(b) where land becomes used for any of the following purposes-
(i) the placing or keeping of any vans, tents or other objects, whether or not moveable
and whether or not collapsible, for the purpose of caravanning or camping or
habitation or the sale of goods,

(ii) the storage of caravans or tents, or

(iii) the deposit of vehicles whether or not usable for the purpose for which
they were constructed or last used, old metal, mining or industrial waste,

builders' waste, rubbish or debris,
the use of the land shall be taken as having materially changed.

Section 4
(2) (o) The Minister may by regulations provide for any class of development to be
exempted development for the purposes of this Act

(4) Notwithstanding paragraphs (a), (0, (ia) and (0 of subsection (1) and any regulations under
subsection (2), development shall not be exempted development if an environmental impact
assessment or an appropriate assessment of the development is required.



Planning ond Development Regulotions 2001(os omended).

Article 6.

(1)

Subject to article 9, development of a class specified in column 1 of part 1 of Schedule 2
shall be exempted development for the purposes of the Act, provided that such
development complies with the conditions and limitations specified in column 2 of the
said Part 1 opposite the mention of that class in the said column 1.

Article 9.

(1)

Development to which article 6 relates shall not be exempted development for the
purposes of the Act-
( See Regs for full list)

CLA,SS 3

Thr conskuctiot- erectiol or placiag
withio the curtilage ofa house ofaay teat,
avmilpl stadc or othcr oblcct, gyeeohousc.
g:uage, store. shed or other srmilar
struchr'e-

No sudr slructlre sball be coostructed,
erected or placed fors'ard oftbe froat
s.all ofa housc

The total area of srrch stuctures
coastsucted, erected or placcd s.ithio th.
curtilage ofa horsc shall Dot takro
together rith aay oth.r sucb $ructures
p,rel,iously coostructed. erected or
placed uithin the said curtilage, olceed
25 sEure nrtes,

The conslructioo- erectton or placing
n'ithrs tbe arldage of a housc of aay
nlch stnLrchtrc shall not re&rce the
arnorml ofpnrate op€o spce restfl,.ed
exclusively for the usc ofthc occupaots
offte housc to tbe rear or to the sidc of
the housc to less rhan 25 squarc meaes.

The extemal finishes ofaay garage or
othef struchue coffiructed" cfected or
placed to thc sidc of a housc, ad tte
roofcor,cring where my ruch $ructure
bas a tikd or slated roof. sh.ell coaform
n'ilh ftose of lhc hotuc

The height ofa:ry srrh struchne shall
not ercecd. il lbc casc of a brddiag
with a tiled or slatedpitclredroot 4
luetres or, ia any other case, 3 uretres.

6 The struchrre shall not be uscd fs
hum.m babitation or for the kcepiag of
pigs. pouftry, pigcotrs, porfes or horses.
or for any othcr purpos. othcr thaa a
pupose incideotal to the cqo)rmeot of
the house as such



CI"A,SS 16

Tb. erectioo, coostnrction u plechg oo
lando4 i4 ortroruoda$hich, orotr
laod rdjoidng u,tich- dertbprrrt
coasisting of u'orts (oft.r rfim mining) is
beiry or is abou to be, curied out
purnrat to a pcrmissioo uod.f tha Act ot
as cx.rytcd del'elopmot, of structurcs,
rlorls. pleot or oachiocryocedt{
teryorarily ill comectioa*ith tbat
devdopo.ot dumg th po'iod in *trch it
is beisg cenied ou.

Suct stncturcs, wsrts, platrt or Eachiory
qhrll be reoovod at the eryiralioa of lhe
p6iod ild the lald sball bc reinstatcd salic

to strb crdcd as nuybc auhoriscd c
required by a permissioo uodcr th. Art.

ASSESSMENT

The site the subject of this Section 5 query is located in Ballinatone Lower. Permission was
grantedforadwellingonthe sitein2005under PRR05/3286,andthedurationofthis
permission was extended in 201'1 up to 21/6/2014. There is currently a retention application
for the retention of existing works and completion of the dwelling on site.

The queriest, who is not the landowner, seeks a declaration on whether the Construction of
Residential Chalet built in September & October 2022 on lands at Ballinatone Lower Greenan,

Co. Wicklow.

Photographs of the structure have been submitted which identifies a triangular structure with
an exterior of corrugated metal. The structure appears to be a shelter/ storage structure,
which has been placed to adjoin the rising walls of the uncompleted dwelling on site.
Permission for that dwelling has already ceased and there is a current application to complete
this structure.

The first question to be asked therefore is has development occurred. ln this regard the
erection of the structure would come within the definition of works, and is therefore
development having regard to the provisions of Section 3 of the Planning and Development
Act 2000(as amended).

The structure would not come within any of the exemptions set out in Schedule 2 of the
Planning and Development Regulations 2001, as

i. Class 3 is not applicable as the structure is not within the curtilage of a house

given that there is no house constructed to which it relates. Furthermore its use



for shelter i.e. human habitation would be contrary to the limitation set out under
Class 3.

ii' Class 16 is not applicable as there are no current planning permission for
development on site, and where such a structure is being used for domestic
habitation it would not come within the provisions of Class 16.

ln conclusion the structure is development and is not exempted development .

With respect to the query under Section 5 of the Planning and Development Act 2000, as to
whether the Construction of Residential Chalet built in September & October 2022 on lands
at Ballinatone Lower Greenan, co. wicklow is or is not exempted development

The Planning Authority considers that:

The Construction of Residential Chalet built
Ballinatone Lower Greenan, Co. Wicklow
development

September & October 20ZZ on lands at
development and is not exempted

tn

ls

Main Considerations with respect to Section 5 Declaration:

o The details submitted with the Section 5 application.
. PRR 05/3286, PRR 11/4667, PRR 221800 and EX 39/ ZOZ2.
. Section 2, 3 , 4,5 of the Planning and Development Act 2000(as amended)
. Article 6,9 and Schedule 2:Part 1 : Class 3 and Class 16 of the planning and

Development Regulations 2001 (as amended).

Main Reasons with respect to Section 5 Declaration:

The erection of a triangular Shelter/ shed Structure on site would come within the
definition of development having regard to the provisions of Section 3 (1) of the planning
and Development Act 2000(as amended).

The structure would not come within any of the exemptions set out in Schedule 2 of the
Planning and Development Regulations 200i (as amended), as it would not come within
the provisions of Class 3 or Class 16 of Schedule 2: part 1.

Zu(r- /-q,,,,,,,
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MEMORANDUM

WICKLOW COUNTY COUNCIL

TO: Edel Bermingham
Senior Executive Planner

RE:- Ex 7512022 - Declaration in accordance with section 5 of the
Planning & Development Acts 2000 (as amended)

Whether a residential chalet built to date in September and October 2022
on lands at Ballinatone Lower, Greenan, Co Wicktow

I enclose herewith for your attention application for Section 5 Declaration
received 23'd of November ZOZ2.

The d on this declaration is the 20th of December 2022.

Staff Officer

ue date

g,

FROM: Crystal White
Assistant Staff Officer



C,ocnf;rnjnJg Cor>cne CllllLL Ct>bN)vArD
(llfctctots councu councll

Forbaiit Plean5la agus Comhshaol
Planning Development and Environment

29/1y2022

Eileen & Brendan Buck
C/O BPS Planning Consultants Ltd
Ballinatone Lower
Greenan
Co Wicklow
A.67 W662

RE: Application for Certificate of Exemption under Section 5 of the Planning and
Development Acts 2000 (as amended). 8x7512022
Whether a residential chalet built to date in September and October 2022 on lands at
Ballinatone Lower, Greenan, Co Wicklow

A Chara

I wish to acknowledge receipt on the 23'd of November 2022 details supplied by you in
respect of the above section 5 application. A decision is due in respect of this application by
2011212022.

ENI EXECUTIVE OFFICER
ING DEVELOPMENT AND ENVIRONMENT

Ba ch6rr gach comhfhreagras a sheoladh chuig an Stitirth6rr Serrbhisi, Forbairt Pleandla agus Comhshaol.
All correspondence should be addressed to the orrector of Services, Plannrng Development & Environment

Aras An Chontae / County Buildings
Cill Mhant6in / Wicklow
GuthCn / Tel: (0404) 20148

Faics / Fax: (C/;O !69462
Rphost / Email: plandev@wicklowcoco.ie

Suiomh / Website: www.wicklow.ie
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Wrcklcrw Cor rnty Corrncrl
C-ourrlv LtrrrkJrngs
Wrckirxv
0404 20100

23/11|?DZ,J 11 I](i 4e

flecerptNo t1l1fiA4g}1
"**r^ REPI?lNl- ri^^r

I3PS PL AI,JI..JIN(J CONSTJL TAI!TS
BALLIN-TONE
GREEI'JANE
RATI-IDRUM
CO WICKI*OW

80 00 El-/R

I-XEMP|IC)I'J C;EriTII.'CAl ES SO OOGOODS BO OO
VAT t xen rpt/l,ton-vatable

-feftdL.red

Cheque

Change

B0 00

000

lssue<l f3y Margaret (jullerr
Frorn Cuslonter Servrce l. lulr
Vat reg No rlg1S?33ti



inr:,,
P[anning & Development
Consuttants

P[anning Department,
WickLow County CouncrL,
County Buitdrngs,
WickLow Town,
County WickLow

z3 November zozz

Dear Srr,/Madam,

S€{fiott S lferrol / *unption fularot*xl" A quesfiort ol.is cs to vh&tq o res*ffi cJtrxrd, frtilt b &e
in Warfu and Mfu zr,22 otl lards at futlimtorc Lalurer, Grwpn, Cdtrfi Wt&tov vittsn he
Wt af ptonning psrnisson a n*'fr.rta Mqnwfi u is uernpted a*drryrurt oncl t:rlefore
vldw plutfirrypennissbn b rquised:

BPS PLanning and Development ConsuLtants LTD, a frrm of lrrsh PLanning lnstitute accredrted town pLanning consuttants has been
retatned by Brendan and EiLeen Buck lhereafter referred to as "cLrent" or "cLients"] of Ballrnatone, Greenan, County Wickl'ow, ,467
W66z to prepare and to Lodge a Section 5referral / exemptron decLaration application to Wrcktow County CouncrL lhereafter "WCC"]
regarding a new questton which has arisen as to what rs or is not deve[opment or exempted development on land adjornrng their
home property

The area of Land adlorning our cLrents' home rs owned by Kerrrn Buck lhereafter "the adlornrng landowner"] whose postaL address is
currently that of his parents' whrch rs Caroline and Tony Buck of BaLLrnatone Lower, Greenan, County Wicktow'

Section r o of thrs Section 5 sets out a summary of the questlon whrch anses as to what is and what rs not devetopment and,/or
exempted development This question rs set out in more detarL rn Section 4 o Sectron 2 o sets out the Location of the subject Land
relattve to our cLtents' property, whrLe Section 3,o sets out the previous and current enforcement history of the srte.

i Validatbn of this Section s

ln terms of va[rdation of thrs Sectron 5, we refer to Sectron 5 -(r) of the Plannrng and Development Act 2ooo (as amended) whrch
states

lf ony question orises os to whot, rn ony partrculor cose, rs or rs not development or ts or ts not exempted development within
the meonrng of this Act, ony person moy, on poyment of the prescilbed fee, request n wnting from the reLevont plonning
outhonty o decloration on thot questron, ond thot person sholL provide to the plonning authority ony informaton necessory
to enoble the outhority to moke is decision on the motter

Please ftnd a cheque for e8o attached which is the statutory fee payable for a Sectron 5

To further support thts Section 5 appLication, BpS has

1 Set out tn this Letter the questron whrch has ansen tn thrs case as to whether development undertaken on the Lands the sublect
if thts Sectron 5 rs or is not deve[opment or rs or is not exempted development wrthin the meantng of this Act

2 Set out in thrs Letter detaiLs rncluding aerraL photographs of the srte and photographs of the matters the sublect of the Section 5
3 Set out rn this letter the plannrng hrstory and enforcement history of thrs Land - these are taken as read and copres are not

provided herern but they can be provided on request
4 Attached OS Site Location Maps

We accept that WCC may need more detarLand we note how under Sectron 5 (2) (b) "A planning authorrty may require any person
who made a request under subsection (il to submit further rnformatron wrth regard to the request rn order to enabLe the authority
to issue the declaratron on the question "

However, we constder that the detail.s requrred would be needed from the Landowner, ln thrs regard, we note how under Section 5
(2) (c) "A ptanning authority may also request persons in addition to those referred to in paragraph (b) to submit information in
order to enable the authority to issue the declaration on the question" [emphasis added] and how Section 5 (7) sets out how "A
planntng authority, before makrng a declaratron under this sectron, shal[ consrder the record forwarded to rt rn accordance
with subsectron (6Xc)"

' Unauthorrsed tents on a prece of land cannot be constdered a postat address
r Thts property ts currentty for saLe at https ,//search savrLLs com,/re,/enlproperty-detatl,/gbcounduy22oo18

IPS P.innrrrg Co,rrJi:,ut; L:d

i.orrtp.trtl r!)g 1o 7027D2
','Ai nc iL379615-+CH

agl 267 5871
01 539 -1960
rnfo.. bpspl.rnning re

v.'w*'bpsplannrnq re

Ba[inaione
Crccnan
WrckLow
A67W662

D rec|or Brencl.rn Buck

8A MF?UP Dt: lUDt DrP

,ErAlSEA.r Mlijl MHSA

WiCKLOV/ COUI'JTY COU NCIL

2 3 NoV 2022

PLA,NNiNG



o
Contents

1.o Section 5 question arising
2.o The Location of the subject Lands reLative to cLients' property
3,o Enforcement history of the landowner and this Land
3.1 Current Enforcement FiLe - an Enforcement FiLe was opened re this site on the 3rd of May
4.o Ouestion over which this Section 5 referraL application is submitted to WCC
4.7 ls planning permission required to buiLd a residentialchatet on the subject tands?
5 o Statutory Provisions
5,1 Planning and Development Act 2ooo (as amended)
5,2 Planning and Development ReguLations, 2oo1 (as amended)
6.0 The question of "Development"
7.o The quesiion of "exempted Development"
8.o Krikke v Barrannafaddock SustainabiLity Etectricity Ltd - the issue of unauthorised devetopment
8.1 Katie Fortune vs. Wicklow County CounciL, Wicklow County CounciLv KinseLla, etc.
8.1,1 Factors taken into account by Mr. Justice Kearns p.

9.o Conctusion

1o Sectbn 5 guestion arisirp

The question over which this Section 5 is submitted is:

L Whether a residential chaLet buiLt to date in September and October zozz on [ands at BaLLinatone Lower, Greenan, County
Wicklow without the benefit of planning permission constitutes development or is exempted deveLopment and therefore
whether pLanning permission is required.

This question is set out in more detaiL in Section 4.o of this Letter,

This Section 5 is very important as there is currently a vaLid pLanning appLication Lodged with WCC for retention and for development
on the sub.iect Lands which arises from enforcement proceedings taken by WCC under enforcement fiLe ref. UD55gz, This new
residentia[ chatet development does not form part of this ptanning application.

zo The location of the subject lands relative to clients' property

Our clients Live at BaLlinatone Lower - see Figs. t and z - where they obtained pLanning permission in zoo6 (under permission reg
ref, o6,z6ogil for a ruraL house which was revised in zoo8 (under permission reg, ref oB/471. This house has been completed since
zoog and is their home. The house has been completed for 14 years. lf WCC woul.d Like to inspect any part of our ctients' property
and home at any time this wouLd be weLcomed, The records of our cLients'two planning permissions are avaiLabLe at the offices of
WCC

The Land the subject of this Section 5 adjoins our clients' property to the east. The subject Land also adjoins our clients' access
Laneway. A previous Section 5 Declaration issued by WCC earLier in zozz - Declaration EX39/2c.22 - has confirmed that planning
permission is needed to live continuously on the Lands in a tent and/or to carry out any further development therein. This Section 5
DecLaration and correspondence from the WCC Enforcement Section caused the Lodgement of a pLanning appLication to WCC in
zo2zunder reg. ref.228oo, Further lnformation was requested in September 2022. FoLl.owing receipt of this Fl request, the Landowner
appears to have taken the opportunity offered by the 6 month period in which to submit the Fl to create a residential chatet which
is now mostly bui[t, Previous enforcement proceedings required the removaI of a permanently instaLLed caravan on the site. The
Landowner appears to have now repLaced this with a residentiaL chaLet

This Section 5 asks in effect whether the construction of the residentiat chaLet does or does not require pLanning permission,

ll

Fig. x Locatbn of dient proprty rclailrrc to tuttimclastr

U. L ---lr I



Brendan and Eiteen Buck's property

Flg. z Lmtlon of dient Noprty relattve to ebjxt lands

3.o Enforeement history of the lardowT.ier and this tand

BPS notes that there have been enforcement cases pertaining to the subject Land (see Appendix r) arising from:

' The non-payment of deveLopment contributions that were, we understand, eventuaLty paid,

' The instaLlation of a mobi|.e home on the site which was eventuaLLy removed by the Landowner's father in zor5 after the site had
been abandoned The responsibiLity for Living with the mess is repeatedLy Left for the Landowner's parents and our cLients to [ive
with.

See WCC Enforcement Fil.e, reg. rcf . UD/3237 and Enforcement Notice Order No. Enf . uOBB/zoto, Enf . t146/2o11, Enf. 3ozt/zot4.

The decision of the Landowner to Live on the site in tents is contrary to the previous Enforcement Notice matters - an excerpt is
provided in Fig. 3. The [andowner was to cease any such use whrch BPS assumes wouLd incLude |'iving in tents on this Land. lt certainLy
wouLd have incLuded the resrdentiaL chalet now mosily buiLt on the subject Lands.

E*il.ogn9/la

Within eigirt wckr of thc dflc of this Enforccrncnt Ndrcc:

Ramnbr
Senrbe Of
Er$oroqrsn
t{otbs.

l. Ccrsc tlrc uoc of tlr lands for the pbccmcnt of a mobrlc horrc.
2. Cc.sc thc resxiEntlEl usc of thc mobile lrgnc ard fuist from

rccoorfiicttcint any such urc
3. Rcttpw thc mobilc homc from thc lmds ard dcsist from rcplrcing

or rclocdrng samc in thc vicrnrtv of thc lands in qucstion and
lctfioilc thc lrds to Orcir cmdition prior to thc commcnccnrmt of
tb unautkrrd dc.atogncnt.

Cmiauod cr.m of trdrorircd dcrrctopnurr rr Tcaificd ro tb
I -_** | l-afuccmclt]dqhc. _ I

Flg' 3: Afundonment of stte for g yeorc left tt overgroun and futl of trces and vegetattott - thls ls nov derned

31 Current Enforcement Fi[e - an Enforcernent Fil,e uas opened re. this site on the grd of t]tay

The matters the subiect of this Section 5 are aLready the subject of an Enforcement FiLe opened on the 3'd of May - ref. UD55g2. This
Section 5 is Lodged such as to determine what exactly does and does not require planning permission,

BPS notes how under Section r6z-(il 'Evidence of permission' of the Planning and Development Act 2oo (as amended): "ln any
proceedings for an offence under this Act, the onus of proving the existence of any permrssion granted under Part lll shaLI. be on the
defendant", We are unable to find any pLanning permission granted on this land since zoo5 which was extended in 2011. There has
been no vaLid planning permission on this site for over g years. There is no LegaLambiguity in this instance and the Landowner is fuLLy
rn controI over the ongoing unauthorised deveLopment.

Section r5l 'Offence' of the Act states: 'Any person who has carried out or is carrying out unauthorised development shaLl. be guiLty
of an offence". Regarding penaLties for offences, Section156-(I states (6):



ln a .prosecution for an offence under sections t5t ond t54 it shall not be necessary for the prosecution to show, and it
shall be assumed until the contrary is shown by the defendant, that the subject matter of the prosecution wos
development and was not exempted development [emphosis oddedl.

This Section 5 is therefore critical. to the proper assessment of whether the [andowner is guitty of an offence under Section 151
of the Act.

Further, we note how under Section 162 (2) the Act states: 'Notwithstanding subsection (il of this section, it shatl not be a defence
to a prosecution under this Part if the defendant proves that he or she has appLied for or has been granted permission under section
34 Od" .. and 'Section 162-(3) states (3) No enforcement action under this Part (including an appl.ication under section 16o ) shaLL be
stayed or withdrawn by reason of an appLication for retention of permission under section 34 Oz) or the grant of that permission"

Recent correspondence from WCC Enforcement Section notes how no further action is to be taken untiL a decision is made under
planning appLication reg ref zz8oo Given the mostLy constructed residentiaLchaLet, it is not clear how WCC PLanning Department
can continue to assess this planning application This Leaves our clients facing another approx. 4 months of witnessing ongoing
unauthorised development.

Fro,n: Lynda Doherty <LDoherty@wicklwcoco.ie >

S.nt Wednesday 4 May ZO2Z 09:42
To: info@bpsplannint.ie

Subira: RE: Confirmation of ongoin6 unauthorised development at Ballinatone !ower.6reenan, County Wicklorv

, 1 " a ir'-'. :" :

Fig. 1: Cilfintfltion thatan Enforccment Ftle hasagoin fun rc-opnd,cgordingthe* tands

40 Question over whlch this Section 5 referrat application is submitted to WCC

The foLlowing question arises for the purposes of this Section 5

4-7 ls pLanning permission requird to bni[d a resideflUat chalet on th€ subject tands?

Photos provided beLow in Figs 5 to to confirm ongoing works pertaining to an emerging new habitable residentiaLchaLet structure
being built out of wood and corrugatea iron 

-can 
WCC iormally lonfirm trai ttris is development and is not exempted

development and therefore requires planning permission?

This structure has been buiLt.

' By the Landowner whose residentiaL occupation of these l'ands in tents was found to require pLanning permission under WCC
DecLaration EX 39/ 2ozz.

' Using buiLding materials (insulation, corrugated iron, timber, stone, etc ) the storage of which on site was declared to require
pl'anning permission under WCC DecLaratton EX 39/zoz2

The structure is Large with an insuLted interior that is designed to be a chaLet.

We ask that WCC decLare this residentiaL chaLet to constitute development which is not exempted deveLopment.

It is aLso the intention of Brendan and EiLeen Buck to refer this Section 5 to An Bord PLeandLa for review such that if this matter
ends up in the courts it has been fully reviewed at Local and ABp Levels.



Fig. 5 Photqraph taken of the site using an lPhone carprd on the t4b of Novembr zozz fi)

Fig.6: Photqruph taken of the site using an iPhone cv,mera on the t4h of Novemfur zozz b)



Fig.7 Photqmphtahen of the site using an iphone amem onthe t5h of adofur zozz h)

Fig. 8: Photqraph tahen of the site using an iphone qmeru on the t5P of octobr zozz E)
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Ftg. g Photqruph talen of the stte using an lphone &r,eKt on the gf of Oct&r 2c,22 6)
tI !

I
I

Fig. to: Tents etw'ted on the site wlth rp residential ctplet under anstruc'ilon

5;o Statutory Provisions

5;1 Plannirg and Devetop-ytAct 2ooo (as amended)

Section z(r)

ln this Act except where the context otherwise requires-

"use", in relation to Land, does not include the use of the Land by the carrying out of any works thereon;

'works' incLudes any act or operation of construction, excavation, demolition, extension, aLteration, repair or renewaL and, in reLation
to a protected structure or proposed protected structure, includes any act or operation involving the application or removal of
plaster, paint, waLlpaper, til.es or other material to or from the surfaces of the interior or exterior of a structure.



3.-(il ln this Act, "deve[opment" means, except where the context otherwise requires, the carrying out of any works on, rn, over or
under Land or the maktng of any materraL change in the use of any structures or other Land

Sectron 4

4 -(il The followrng shaLL be exempted deveLopments for the purposes of thrs Act - (a) development consisting of the use of any
Land for the purposes of agricuLture and devetopment consrstrng of the use for that purpose of any burLdrng occupred together with
land so used,

52 Planning and Development Regulations 2oor {as amendd)

PART z - Exempted Development

Artic[e 6(r)

Sublect to arttcle g, development of a class specified in column r of Part r of Schedule z shaLl be exempted development for the
purposes of the Act, provrded that such deveLopment compl.ies with the condrtrons and Limitations specified in column z of the said
Part I opposrte the mentron of that cLass rn the said cotumn 1

ArticLe q(r)

Development to which articte 6 relates shalt not be exempted development for the purposes of the Act - (a) if the carryrng out of
such deve[opment wouLd - ,,, (see Sectron g,3 of thrs report)

ScheduLe z

Part r Exempted Devetopment - GeneraL (see Section g z of this report)

6.o The question of 'De\retoprr"*'

The erection of a residenttat chaLet comes within the definrtron of "deveLopment" in sectron 3 of the Act, lt rs evident, therefore, that
the erectton of the residentral chalet shown rn Figs, 5 to ro constrtutes'development"for the purposes of the Planning and
DeveLopment Act under sectton 3, rnvolving the carrying out of works on, tn, over and under Land

7.o The question of 'exernpted Developrnent'

There ts no exemptton for a residentraL chaLet contained rn Section 4 of the PLanning Act 2ooo

The works are not exempted deveLopment under the Act or under the PLanning ReguLations 2oo1 (as amended) ln particular, the
works are not exempt under SCHEDULE z, ARTICLE 6, PART t 'Exempted DeveLopment - Genera[', 'Development withrn the
curttlage of a house' does not apply as the land has no planning permtssron and rs not a dweLlrng and Part 3 does not permit rural
dwel.Llngs wtthout pLanntng permissron, We note rn particuLar how Artic[e 9 of the Pl"annrng Regul'atrons 2oo1 (as amended) includes
the followrng 'Restrictrons on exemption,

Restrictions on exemption. g. h) Development to which article 6 relates shall not be exempted development for the purposes
of the Act- b) if the corrying out of such development would - fi) controvene a condition attoched to a permission under
the Act or be inconsistent with dny use specified in a permission under the Act, viiil consist of or comprise the ertension,
alteration, repair or renewal of an unauthorised structure or d structure the use of which is an unouthorised use ,., Iemphasts
addedl

The ongotng unauthorised works on.the site are contrary to plannrng condittons attached to the previous grant of planning
permisston rnc[udrng the permrtted iluration of those permissions and the ongotng works are aLteratron works to what is now an
unauthorrsed structure and an unauthorrsed use,

8.o Krild<e v Barrannafaddock Susk*nabitity Etectricity Ltd - the issue of urlautlrcrised devetoprnent

BPS acknowledges how under Krikke v Barrannafaddock Sustainabitity Electnoty Ltd3 the Court of Appeal held that under section
5 of the PDA, a decLaration from the plannrng authorrty can onLy decide on what "development" and/or "exempted development"
is The Court added that the decrsron-makrng authorrty of the Board or the plannrng authorrty under sectron 5 does not extend to
makrng decLarations regardrng "unauthorised deveLopment"

rl2o19l IEHC 825

L
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e".tion 5 does not therefore ask WCC to determine if the residentiaLchaLet constitutes unauthorised deveLopment. lts purpose
is to confirm that planning permission is required for this chaLet and to show how it was buiLt 'after a planning application for
retention of deveLopment required to address other unauthorised deveLopment had been submitted under reg. ref. zz8oo.

It is for WCC to determine how to proceed to use the resuLts of this Section 5 As to there being sufficient evidence to move forward
with further enforcement proceedings BPS notes how the Landowner has misused WCC Enforcement and PLanning by promising
the former he wouLd desist from unauthorised devetopment whiLe seeking retention permission under reg. ref . zzSoo and he has
not. Then he has misused the latter by submitting plans and detaiLs under planning appLication, reg, ref. 228oo which are no [onger
vaLid

Correspondence from WCC Enforcement received by Brendan and EiLeen Buck state an intention to wait for the WCC Piannrng
Department decision under planning application reg ref 228oo yet how can a decision be made when this may consolidate
unauthorised devel.opment

The impl'ications of this residentiaL chaLet for WCC are clear:

Further unauthorised works have been carried out These works are not exempted development under the PLanning Acts or
ReguLations. The current planning application is no Longer compLiant with the PLanning and DeveLopment ReguLations 2oo1 (as
amended) as the site contains new unauthorised deveLopment

Unauthorised works now inc[ude the creation of what is clearly to be an emerging habitable chalet structure which in the
absence of enforcement action wrLl. remain on site for many years. This chaLet structure is buiLt with insuLation panels
corrugated iron, buiLt on a hardcore foundation, has a pipe connecting to a non-functioning septic tank, etc

The recent planning application currently out on Further lnformation is now void - see reg ref . zz9oo - because, as WCC is
aware a PLanning AppLication Form is a statutory decLaration confirming that everything which has been submitted is accurate
This cannot be the case when there is an emerging habitable dwelling being buiLt on the site in flagrant disregard for any and
aLL planning permission requirements. This pLanning application wouLd now, if permitted consoLidate unauthorised
development There is no further Legal basis for BPS to make a submission to WCC Planning Department regarding this We
therefore trust that wcc is now fully aware of this new unauthorised development.

The new emerging habitabl.e chaLet structure seeks to ignore the fact that WCC Enforcement Section previously issued an
Enforcement Notice regarding an unauthorised mobiLe home on this site which was eventuaLLy dismantled by the Landowner's
parents to avoid LegaL proceedrngs See WCC Enforcement FiLe, reg ref UD/3237 and Enforcement Notice Order No. Enf,
tOBB/Zo7o, Enf t146/zotr and Enf. 3ozt/zo74The decision of the Landowner to Live on the site in one or more tents on the
site and now to buiLd this emerging habitable dweLling is in f[agrant disregard of the previous Enforcement Notice That the
Landowner's parents spent time removing the previous unauthorised mobiLe home onty for a de facto immobiLe home to be
buiLt in its pLace is hard to understand.

WCC has confirmed that an Enforcement FiLe is already open regarding this matter lt is now cLear how the Landowner has only
made a retention application to try to sta[L enforcement proceedings so as to instaLL a de facto immobiLe home on these Lands.

As to there being sufficient evidence to move forward with further enforcement proceedingsl

' We trust that there is no need to supply further evidence of the appearance of these Lands prior to the landowner returning to
lrefand in March,/Apnlof zozz as this is avaiLable on GoogLe Earth and on fiLe at WCC offices arising from the previous multiple
enforcement cases.

' We trust that there is no need to provide proof of further deveLopment on and habitation of these lands as this has been
previously submitted to WCC Enforcement in 2o2z and was submitted to WCC Planning Department as part of Section 5
DecLaration EX 39/2022 and our objection to WCC pLanning appLication reg. ref zz8oo

E.N.00/B/la

Within elght wceki of thc datc of thrs linforcemcrt Ndrcc:

l.
)

3.

Ccasc tlrc mc of thc lands fcrr thc placcmcnt of a mobrlc honr.
(}arc thc resrdential usc of thc mobrtc homc and dcsist from
reCUnarcncing any such ur
Rarorc thc rnobilc bomc from thc iands and dcsist from rcplacrng
or rtlcnating samc in thc vrcrnrtl' of thc lards in qucstion and

rc$orc the lerds to thcir cooditron pnor lo the cornmcnccmcnt of
the unauthonscd dcvclopmcrrt.

Rearon fior
Service Of
Enforcornent
i.lotice. Continud erritdEre of unauthonrd dcvcloporcnt as rpccrfied

L-nforccnrem Notrcc.
rn tl:

9

Fig. 7x Deltails of previous Enfwcement Notie in resryc't of a mobile home



' we trust that there is no need to set out further detarLs regardrng what does and does not requrre planning permrssion and/orwhat is or ts not unauthortsed development as this is set out in wcc Section 5 Declaration Ex39/zo22,.The Sectron 5 makesctear that any further development on the srte requrres pLannrng permissron, Thrs would of course include a new habrtabLechaLet structure

' Thephotographs provided rn Frgs 5 to ro of thrs Letter show the drsrespect the Landowner has shown for the requrrements ofthe Plannrng Acts, for wcc Enforcement Sectron and for wcc plannrng Department

' WCC planning applicatron reg ref 228oo s drawrngs and detarls are wholly at odds with the current appearance of the sitenow contarning a restdential chal.et.

' The Landowner is a sertaL offender as tt comes to unauthorised development - this rs undenrabLe

we.reasonabLy ask that the Enforcement Sectton requrre ongorng unauthorised works to construct a resrdentraI chalet to ceaseon these [ands and that alL ongolng habrtation be stopped Tlie re"sidentiaL chaLet srrouLo te a ir'"ntt"a and removed as was theprevious unauthorrsed mobrLe home

8'r lGtie Fortune vs' Wlddorv County council W'lcldow County Courritv Kinsepa. et6.

concerns arrse that rf thrs matter rs alLowed to contrnue for much Longer and the structure becomes used as a dwell.rng then thedeciston of the Hrgh court tn Thecounty counciL of the county of"wrckLow v Katre Fortunel2ol2l IEHC 406 rarses genuineconcerns regarding the.posslbLe 'invroLabr[ity' of a dwel.Ling under ArticLe 4o,5 of the Constrtution a The Landowner may arjue thatthey shouLd be afforded constttuttonal protectron for dweiling under art 4o 5 of the Constrtution

Under Wrcklow County CounciL v Krnsella t2o15l IEHC 229,5 Mr Justrce Kearns p granted an order for the demolition of anunauthorized chaLet While the decrsion of Justtce Kearns recognised that rt was bound to follow the decrsrons of other Hrgh Court
ludggs rncludrng tn the Fortune case He nonetheless, found"compeLting reasons to depart from the.ludgment of Hogan J, insaid Fortune case' The Court expressed rts dtssent from the judgment to the extent that the p[anning authority must objectivelyjustify lts dectsion to enforce procedures trrespective of the co-nduct of the respondent The Court opined that the jurisdrctron
conferred by s 16o of the PLanning 'and Development Act 2ooo was a speciaL statutory originaL.lurisdiction, The court held thatthe scheme of the Act envtsaged in effectrve pLannrng controL, whrch ultrmately depended upon pubLic compliance The courtwas not prec[uded to take wide factors rnto account, viz personal hardship, rmpact of deveLopment on others, prospect ofretention permlsslon berng forthcomrng and proLonged unauihorrzed use, whiLe scrutinrzing the pLannrng decisions

The court held that cittzens who flouted ptanning rules coutd not clarm immunity under art 4o 5 of the constrtutron becauseaccedtng to such conduct wouLd tead to erection of haphazard and dangerous devetopments, undermining the scheme of theAct of zooo giving rise to a free-for-aLL deveLopment cuLture The court found that the respondents desprte being aware of theunauthorized status of the chaLet had proceeded to construct the same rn rgnorance of warnrng Letters rssued to them rnantictpation of the traffrc hazard and therefore cou[d not seek protectron under the cLout of the Fortune case

BPS understands WCC as the pLanning authority and enforcement authority in both cases is wholly aware of the above cases and
wi[L acknowtedge the need to,

. lssue an Enforcement Notrce under Sectron 154 _(r) (a) of the planning and Devel.opment Act 2ooo (as amended) whrch statesthat "where a dectston to enforce ts made unier section r53 or where"urgent actron is requrred under sectron 155 , the pLanning
authority shaLL, as soon as may be, serve an enforcement notrce under this section": or

if necessary, (as it was under wrcktow county councrL v KinseLl,a lzor5l),

' Seek an order under s 16o(1 of the Planning and Deve[opment Act 2ooo (as amended)

Thts wouLd achieve the ob.jective of restraintng the Landowner from contrnuing wrth an unauthorrsed development of these Landswhich now incLudes a part burLt restdenttaL cha'iet ano it wouLd achteve thls before it becomes fu[l.y inhabited as a dwelLlng therebyavoidtng any posstble defence under Katie Fortune vs wicklow County counciL and the protection for a dwellng under art 4o 5of the Constitutron

8.l.r Factors taken into accotrnt by Mr.Justice l(eams p.

Whil'e many peopte wrsh to buiLd rural houses, there is a ptannrng process to be foLlowed, This process was not foL[owed by KatreFortune This story made nationaI news and Led to the entirety o] iuraL housing pLanning poLicies berng chaLLenged by Mr, JustrceHogan s interpretatton of the pnmacy of art 4o,5 of the constrtutron Many beLieve that sympathy with the Fortune famrly'spredrcament was at the root of the Juitrce Hogan.;udgement.

4 https //te vlex com/vidlwrcklow-county_councrL-v_79394go65
5l2o15l ltHC 229

10



flrrr"nt case ls another where some may feel sympathy toward the [andowner Under Wicklow County Council v Ktnse[La
[2015] IEHC 229.6 lylr Justtce Kearns P, held that the scheme of the Act envrsaged an effective pLannrng control, whrch uLtimately
depended upon publtc comptiance The Court was not precLuded to take wtde factors into account, viz,

"personaL hardshtp" - the Landowner has Lodged a planning appLrcatron which portrays hrm as an empLoyed and seLf-employed
man of means who runs a business and can finance the buiLdrng of a home which would cost approx esoo,ooo to e75o,ooo
It ts therefore unclear how on earth thrs man needs to l.ive rn a tent on these Lands wrth hrs famity WhiLe these lrvtng
circumstances suggest homelessness, this rs denred by the plannrng applrcatron's clarms The current srtuation appears to be
aL[ part of an act lf rt is not act, and lrvrng on these Lands cannot be good for the landowner and his famrl.y which tncLudes a
smaLL chtLd, We respectfuLLy submit that there are supports available from the Department of SociaL Protectron and WickLow
County CounctLwhich woutd provide money and housrng There is no justification for our famiLy to have to to[erate the current
sttuatton with a famity camprng next door rn mud, waste, and unauthorised deveLopment - wrth no running water or sanrtation

"tmpact of deveLopment on others" - we have had to toLerate ongotng incompLete development and unauthortsed
development since zoo5 Our property and our famrLy have been bl.rghted by thrs behaviour The unauthorised development
dattng back years on thrs srte has meant we cannot get on wrth our Lrves We cannot properl.y compLete our entrance, our
driveway, tnstalltng property drainage on the driveway, etc lt has and wil'L continue to impact our property value lt has
extended butLding impacts on us incLudrng noise for vast[y Longer than the 5 years of a standard planning permtssion, We [ive
alongstde a mess wrth sporl heaps vrsrble by any person who visits our property Thrs matter is having a constant negative
tmpact on us and our famrLy Concerns genuinely anse as to Lack of santtatron on the sub.lect Lands and the need to protect our
water suppty at this Locatron Our wetl is sited onLy a short dtstance from these adjoinrng lands, etc Were this happening in a
denser populated area we antrcrpate that there would be many complarnants That we find ourselves as the only ones ts
because we are the ones most rmpacted - the only adloinrng nerghbours not wrLLrng to be bullied,

"prospect of retention permrssron being forthcoming" - We submit that arising from this new residentiaL chaLet there can be
no reasonabLe expectatton that WCC wouLd grant retentron permtssron We leave WCC to decrde how to assess the behaviour
of a repeat offender We only note how Sectron 35 of the Act (as amended) offers some guidance here. Sectron 35 (r) asks
WCC to consrder refusal of reg ref 2z3oo f or "past fail.ures to comply

35 -0 Where, hoving regord to- b) ony rnformotion furnished pursuont to regulotons mode under sectron 33 A(0, or b)
ony nformatron avoiloble to the planning outhoriy concernng deveLopment corried out by o Wrson to whom thrs section
oppLies, pursuant to o permrssron 0n this subsection ond subsection Q) referred to os o 'prevous permission') gronted to
the opplrcont or to ony other person under this Port or Part lV of the Act of t963, the plonning authority is sotisfied thdt a
person or company to whom this section opplies is not in complionce with the previous permission, or with a condition
to which the previous permission is subject, the authority may form the opinion- 0 that there is a real and substontial
rish that the development in respect of which permission is sought would not be completed in accorddnce with such
permission if granted or with a condition to which such permission if gronted would be subject, dnd fiil thdt plonning
permission should not be granted to the applicant concerned in respect of that development, h) ln forming its opinion
under subsection h), the planning outhority shall only consider those failures to comply with any previous permission,
or with any condition to which that permission is subject, that are of a substantial nature. (3) An opinpn under this
subsectrcn shaLL not be o decision on an opplrcotrcn for permtsspn for the purposes of thrs Port Q) Where the plonning
outhonty hos formed on opinion under subsectpn fi), the plonnrng outhonty shoLl opply, by motion on notice to the person
to whom the opnon concerned relotes, to the High Court for on outhorisotpn to refuse permrsaon [emphasrs added]

Gtven the chatet now mostLy constructed on these Lands which is whoLLy unauthorrsed and forms no part of any previous
pLanning permtssion or any part of pLannrng apptication, reg ref. 228oo and grven the previous multipLe Enforcement Notices
issued by WCC to the Landowner, we submrt that the current planning appLication cannot be compLeted as per the pLanning
appltcation, Thrs being the case, no retentron permtssron can reasonably be considered Lrkely or even Legal, so Section 35
app[ies Mr, Justrce Kearns P couLd frnd no possrble comfort in pLanning appLrcation, reg. ref 228oo and, reasonably, wouLd be
un[ikely to find much rn the Landowner's behavrour whereby a retention plannrng applicatron is Lodged and whrLe it rs being
assessed more and stgnificant unauthorrsed deve[opment is proceeded with One might do as far as statrng that the behaviours
wouLd, tf undertaken during a court case, be considered contempt, The Landowner's contempt for WCC and rts powers to stop
htm doing as he pleases rs clear rn the unauthorised chalet now burLt on the subject Lands,

'prolonged unauthortsed use' - The sub_;ect srte has been rn vanous states of unauthorrsed development for many years with
a period when unauthorrsed mobiLe home was Lived rn on these Lands There rs currently no plannrng permission on the stte
for anything and yet a chalet has now been burLt, One can onty reasonably concLude that Mr Justrce Kearns P would review
the [andowner's ptanning and enforcement history wrth Little sympathy

'scrutrniztng the pLanning decisrons' - Mr, Justrce Kearns P wouLd frnd no ptanning permission for the chaLet now burLt on site
No permtssion for the Landowner to live on the site rn a tent and no p[annrng permrssion for any works on the site He woutd
find a srte beset by planning rssues and enforcement concerns stnce 2oo5 He would, one assumes, think that enough is
enough The tandowner had hrs chances to behave in a pLannrng complrant manner and has chosen to behave rnstead with
contempt for those requrrements

For the reasons given above, we do not belreve there shoul.d be any sympathy for the Landowner as none wouLd LrkeLy be offered
by the courts arising from the burLdrng of a residentraL chaLet in cLear contempt of the current p[annrng appl.icatron being assessed
by WCC Thrs retentron applicatron follows enforcement proceedings which have - we assume - been paused pending the

6 l2o15l IEHC 229
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*rt*l:.!t:fi'",n application There is clearly no longer any basrs for pausrng enforcement proceedings rn the face of thismost recent instance of 
.unauthorised development which contrnues as does the Landowner Living in tents and storrng buiLdrngmateriaLs and waste on these Lands

g.o Corrctusion

our clients have expertenced a Long Journey Lrvrng alongsrde the lands the sublect of thrs Sectron 5 wcc Declaration Ex 3g/2o22essentla[Ly found that there ts nothrng to be done about what are not the de facto derelict works carried out on the site under aprevious pLanning permission and the-n abandoned, However, it was found that a new plannrng permission rs requrred to carry outany further works on the sub.;ect lands, to estabLrsh a residentral use, to store burl.ding material.s and to erect and to Lrve on thrs Landrn tents,

wcc Enforcement Sectror has ctearly corresponded wrth the l.andowner regarding unauthorrsed devetopment on many occasionsbut most recently under Enforcement Fr[e reg ref uD55g2 Thrs caused the Lodgement of retention plannrng app[rcation reg ref,zz8oo The [andowner appeared to be cooperatrng with wcc Furth.r lnformatron was requrred in September and aLmost on receiptof this by the Landowner hammering began wrthrnlhe subyect Lands This hammerrng contrnued for weeks and has resuLted in a newresidentraL chaLet being burLt, Previ6us ivcc sectron 5 DecLaratron Ex 39/zo2zfound that any further development wouLd requrrepLannlng permtsston

This Sectron 5 asks wcc PLanning Department to confrrm thrs and to determine that the 'as-bui[t' resrdentiaLchaLet requires pLanningpermtsston Thrs rs the role of a Section 5

lf the Sectron 5 finds the 'as-buiLt' restdenttaL chaLet to require plannrng permissron, then wcc Enforcement Section can use thrs asthe basrs for further enforcement, proceedtngs The Sectron 5 als6 
'confirms 

that any deciiion made by the wcc planning
Department to permlt planning applcation regiref zz8oo, wouLi consoLrdate unauthorised development

10.o Finatly

we trust that sufficrent rnformation has now been provided to aLLow thrs Sectron 5 to be futly assessed,

P[ease drrect aLl correspondence to this office

lf you have any questrons, please caLL BpS on 01-539496 o or oB7_26t587t

Best wistr,les,

BPS Planning Consuttants LTD
Member of the lrish ptanning lnstitute

EncL, (i) Copy of WCC Sectron 5 Dectaration EX 3g,/2o22,-and (rr) Correspondence from WCC Enforcement Sectron regarding thebuiLding of a residentraL chaLet on the subyect tanis from Septem ber zozzonwards
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Wicklow County Council
County Buildings

Wicklow
Co Wicklow

Telephone 0404 20148
Fax 0404 69462

Office Use Onlv

Date Received

Fee Received

APPLICATION FORM FOR A
DECLARATION IN ACCORDANCE WITH SECTION 5 OF THE PLANNING &

DEVELOPMENT ACTS 2000(AS AMENDED) AS TO WHAT rS OR IS NOT
DEVELOPMENT OR IS OR IS NOT EXEMPTED DEVELOPMENT

1. Applicant Details

(a) Name of applicant: Eileen and Brendan Buck

Address of applicant: Ballinatone Lower, Greenan, County Wicklow, A67W662.

Note Phone number and email to be filled in on separate page.

2. Asents Details (Where Anplicable)

(b) Name of Agent (where applicable): BPS Planning Consultants LTD.

Address of Agent: Ballinatone Lower, Greenan, County Wicklow, A67W662.

Note Phone number and email to be filled in on separate page.

3. Declaration Details

Location of Development subject of Declaration: Ballinatone Lower, Greenan,
County Wicklow, A67W 662.

Are you the owner and/or occupier of these lands at the location under i. above?
No.

If 'No' to ii above, please supply the Name and Address of the Owner, and or
occupier: Kerrin Buck. Balli

Section 5 of the Planning and Development Act provides that : If any question
arises as to what, in any particular case, is or is not development and is or is not
exempted development, within the meaning of this act, any person may, an
payment of the prescribed fee, request in writing from the relevant planning

WICI<LOW QOUNTY COUNCIL

2 3 NOV 202?
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vl.

vll.

authority a declaration on that question. You should therefore set out the query

for which you seek the Section 5 Declaration:

The questions over which this Section 5 is submitted are (see cover letter):

l. Whether a residential chalet built to date in September and October 2022 on

lands at Ballinatone Lower, Greenan, County Wicklow without the benefit of
planning permission constitutes development or is exempted development

and therefore whether planning permission is required'

These questions are set out in more detail in the attached letter.

Indication of the Sections of the Planning and Development Act or Planning

Regulations you consider relevant to the Declaration:

Planning and Development Act 2000:

Section 3'Development'.
Section 4 'Exempted development'.
Section 32'General obligation to obtain permission'.

Section 33 'Regulations regarding applications for permission''

Section 34 'Permission for development'.
Section 40'Limit of duration of permission'.
Section 41 'Power to vary appropriate period'.
Section 42 'Power to extend appropriate period'.

Section 43 'Regulations regarding sections 40,41 and 42' .

Section 48'Development contributions'.
Part 8 'Enforcement'.

P art 2' Exempted Development'.
Article 9 'Restrictions on Exemptions'
Part 4 'Control of Development'.
Schedule 2.

Does the Declaration relate to a Protected Structure or is it within the curtilage of a

Protected Structure ( or proposed protected structure)? No.

List of Plans, Drawings submitted with this Declaration Application:

Site Location Plan (OS).

Site Plan (OS).
Photographs of the site.
All privious drawings pertaining to this land and previous planning permissions

are ivailable on WC-C planning hl", ,.g. ref. 053286 and a subsequent Extension

Plannin



of Duration Permission file, reg. ref.l14667.
There is a current enforcement file open for these lands and this landowner ref.
uD5s92.
Recent plans and details have been lodged to WCC under planning application
reg. ref. 22800.
There is no way to offer any more than the photographs in the attached letter
without trespassing on the site.

viii. Fee of € 80 Attached? Receipt from wcc for egO attached

Signed : Dated :

NOT TO BE MADE AVAILABLE WITH APPLICATION

Please note:

o This page will not be published as part of the planning file.

Applicant:

Person/A

Email Address

t acti on behalf of the Anplicant (if anv):
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