
From:
Sent:
To:
Subiect:
Attachments:

Werner Vosloo
08 August 202211:39
'Mary Tucker'; Niamh Cassidy

RE: EX 39/2022
RE: Section 5 Referral

Good day Mary,

I responded to similar referral query received from 'Sorcha Skelly's.skellv@pleanala.ie on Friday. Please see attached
email correspondence in this regard.

Further to your questions please see my reply in red below.

Regards,

Werner Vosloo I Planning Department
Wicklow County Council, County Buildings, Station Road, Wicklow Town. 467 FW96
8O+Oa 20148 | [Zwvostoo@wicktowcoco.ie

From: Mary Tucker [mailto:M.Tucker@pleanala.ie]
Sent: 08 August 2022 10:32
To: Niamh Cassidy
Cc: Werner Vosloo
Subject: EX3912022

Hi Niamh,

A Referral under section 5 of the Planning and Development Act, 2000 (as amended) was received on 2nd

August, 2022 in relation to Declaration reference number EX39l2022.The Referral is INVALID

Will you please confirm the following:

1. The date the question/request for declaration under Section 5 was submitted to the planning
authority - 21 June 2022
The question put to the planning authority - The questions are detailed in the attachment to the
attached email response.
The date the declaration issued by the planning authority - 18 July 2022
The names and addresses of the owners of the land and occupier, if different, and any other parties
involved in the case

- Owner: Kerrin Buck c/o Caroline and Tony Buck, Ballinatone Lower, Greenan, Co. Wicklow

Kind regards,

Mary

Mary Tucker
Executive Officer
Processing Section
An Bord Plean6la
64 Marlborough Street
Dublin 1

2.

3.
4.



D01 V902
Teil: 01-873-7132
Facs: 01-8722684

M6 fhaigheann t0 an rlomhphost seo lasmuigh de na gnSthuaireanta oibre, ni bheidh m6 ag s0il le freagra n6 gniomh
lasmuigh de d'uaireanta oibre f6in.

lf you receive this email outside of normal working hours, I do not expect a response or action outside of your own
working hours

Smaoinigh ar an timpeallacht sula nd6anann tu an riomhphost seo a phriont6il.

Please consider the environment before printing this mail.

F6gra Rriin: T6 an riomhphost seo agus aon chomhaid at6 nasctha leis faoi rfn agus dirithe amh6in don seolai. M6 bhfuair tu an
riomhphost seo trf earr6id, ddan teagmhdil le bainisteoir an ch6rais.

Tabhair faoi deara led thoil: aon tuairimi nochtaithe san riomhphost seo is iad tuairimi an tseolt6ra fdin agus nil s6 intuigthe gurb
iad tuairimi An Bhoird Plean6la n6 go gcloionn siad le polasaithe r6ite an Bhoird.

Confidentiality Notice: This email and any files transmiffed with it are confidential and intended solely for the addressee. If you have
received this email in error please notifi, the system manager.

Please Note: any views expressed in this email are those of the individual sender and may not necessarily reflect the views or accord
with the stated policies of An Bord Plean6la.

Smaoinigh ar an timpeallacht sula nddanann tti an riomhphost seo a phriont6il. Please consider the Environment before printing this
mail.



From:
Sent:
To:
Subiect:
Attachments:

Werner Vosloo

05 August 202217:20
'sorcha Skelly'; Niamh CassidY

RE: Section 5 Referral

scan.pdf

Good afternoon Sorcha,

The Section 5 Declaration was issued on 18th )uly 2022'

The referrer is Eileen and Brendan Buck c/o Bps planning consultants Ltd of Ballinatone Lower, Greenan, co' wicklow'

A67 W662.

please see the attachment in respect of a copy of the development description. Not sure whether this is what you are

looking for, if not please revert back.

Regards

Werner Vosloo I Planning Department
wicklow county council, counly ariulngs, Statron Road, wrcklow Town. A67 FW96

8o+oa zolr,B I Xwvosloo@wicklowcoco.ie

From: Sorcha Skelly [mailto:s.skellv@pleanala.ie]
Sent: 05 August 2022 14:24
To: Niamh Cassidy; Werner Vosloo

Subject: Section 5 Referral.

Hi,

l,m looking for some information on a Section 5 referral (Exemption Reference No 39/2022)'

can you tell me the date of the declaration for this case and the name and address of referrer? Also' could l

ask for a copy of the development description for this referral also'

Thanks

Sorcha

Sorcha SkellY
Senior Executive Officer
Processing Section
An Bord Plean6la
64 Marlborough Street
Dublin 1

D01 V902
Teil:01-873-7164
Facs: 01-8722684

M6 fhaigheann t[ an riomhphost seo lasmuigh de na gnathuaireanta oibre, ni bheidh m6 ag suil le freagra n6 gniomh

lasmuigh de d'uaireanta oibre f6in.

lf you receive this email outside of normal working hours, I do not expect a response or action outside of your own

working hours
1



Smaoinigh ar an timpeallacht sula nd6anann t( an riomhphost seo a phriontdil

Please consider the environment before printing this mail.

F6gra R[in: T6 an riomhphost seo agus aon chomhaid at6 nasctha leis faoi nin agus dirithe amh6in don seolai. M6 bhfuair tu an
riomhphost seo tri earr6id, d6an teagmh6il le bainisteoir an ch6rais.

Tabhair faoi deara led thoil: aon tuairimi nochtaithe san riomhphost seo is iad tuairimi an tseolt6ra f6in agus nil s6 intuigthe gurb
iad tuairimi An Bhoird Plean6la n6 go gcloionn siad le polasaithe r6ite an Bhoird.

Confidentiality Notice: This email and any files transmitted with it are confidential and intended solely for the addressee. If you have
received this email in error please notiSr the system manager.

Please Note: any views expressed in this email are those of the individual sender and may not necessarily reflect the views or accord
with the stated policies of An Bord Plean6la.

Smaoinigh ar an timpeallacht sula nd6anann tri an riomhphost seo a phriont6il. Please consider the Environment before printing this
mail.



payment of the prescribed fee, request in writing from the relevant planning
authority a declaration on that question. You should therefore set out the query
for which you seek the Section 5 Declaration:

The questions over which this Section 5 is submitted are (see cover letter):

1. Are existing substantially incomplete works toward building a rural house
started under a now lapsed planning permission 'development' and are they
'exempted development' within the definitions of the Planning and
Development Act 2000 and having regard to the Planning and Development
Regulations 2001 (as amended) and after planning permission lapses for a
rural house after partial works are constructed, does the future use of the
lands as residential then constitute exempted development within the
definitions of the Planning and Development Act 2000 and having regard to
the Planning and Development Regulations 2001 (as amended).

2. Are new developrnent works carried out on an incomplete rural house after
the lapsing of a 5 year planning permission 'dsvelopment' and are they
'exempted development' within the definitions of the Planning and
Development Act 2000 and having regard to the Planning and Development
Regulations 2001 (as amended).

3. Does the erection of and inhabitation of 2 tents on lands with no planning
permission constitute 'development' and is it 'exempted development' within
the definitions of the Planning and Development Act 2000 and having regard
to the Planning and Development Regulations 200I (as amended).

4. Does the storage of waste and construction materials including blocks,
cement, bags of sand, insulation boards, etc. on these lands constitute
'development' and is it'exempted devetopment' within the definitions of the
Planning and Development Act 2000 and having regard to the Planning and
Development Regulations 2001 (as amended).

These questions are set out in more detail in the attached letter.

Indication of the Sections of the Planning and Development Act or Planning
Regulations you consider relevant to the Declaration:

Planning and Development Act 2000:

Section 3'Developmento.
Section 4 'Exempted development'.
Section 32 'General obligation to obtain permission'.
Section 33 'Regulations regarding applications for permission'.
Section 34 'Permission for development'.
Section 40 'Limit of duration of permission'.



wtcKLoW COUNTY COUNCil-

PLANNING & DEVELOPMENT ACTS 2OOO (AS AMENdEd)
sEcfloN5 ---v

Reference Number:

Name of Applicant:

EX 39/2022

Eileen & Brendan Buck C/O BpS ptanning
Consultants Ltd

Nature of Application: section 5 Referral as to whether or not 1) Existing
substantiaily incomprete works toward ouitaing arural house started under a now lapsed plann-ing
permission. 2) Whether upon lapsing of peimission
for rurar house the future use of tandi for iesidentiar.
3) New deveropment works carried on an incomprete
rural ho.use aler the lapsing of S years planning
permission. 4) Erection of and inhabititio n of 2tents
on with no planning permission. 5) Storage of waste
and construction materiars on rands. At Eailinatone
Lower, Co Wicklow is or is not exempted
development.

Location of subject site: Bailinatone Lower, co wickrow

RECOMMENDATTON: Report from Edel Bermingham SEp

with respect 1) Existing substantially incomplete works toward building a rura!house started under a low rapsed pranning permission. 2) whether upon rapsingof permission for rurat house the future-use of ;;;. for residentiar. 3) Newdevelopment works carried on an incomptete rural house after the tapsing of syears.planning permission. 4) Erection of and inhabitatio n of 2.tents on with noplanning permission-. 5) storage of waste and construction materials on lands. AtBattinatone Lower, co wickroi to the query under sdi;;';;'t;;-pi"nnins aDevelopment Act 2ooo as to whether or is exempted development within themeaning of the pranning & Deveropment Act 2000 ias amended)

Having regard to:

o The detairs submitted with the section 5 apprication.o PRR 0513286and pRR L1/4667e An Bord pleanata Referral ABp _ ABP_3OO 4LZ_L7o section 2, 3 , 4, 5 and 40 0f the pranning and Deveropment Act20OO(as amended)
o Article 6,9 and schedure 2: part 1 : crass 16 and part 3 : crass 1 of thePlanning and Devetopment Regurations 2001(as amended).



Maln reasons wlth respect to sec,tlon to Sectlon 5 Declaratlon:

The construction of a dwelling is works, and would come within the
definition of development as set out under Section 3 of the Planning and
Development Act 2000 (as amended). The development that was
undertaken prior to the expiration of PRR 05/3286 would be permitted
by reference to PRR 05/3286. Section 40 (1) of the Planning and
Development Act 2000(as amended) provides that

Subject to subsection (2), permission granted under this Part, shall
on the expiration of the appropriate period (but without prejudice
to the validity of anything done pursuant thereto prior to the
expiration'of that period) cease to have effect as regards- (b) in
case the development is commenced during that period, so much
of the development as is not completed within that period.

Therefore, as set out in Section 40 that part of the development carried
out prior to the expiration of the appropriate period are deemed
permitted by reference to PRR 05/3286.
The'abandonment of the development does not constitute works on, in
over or under land or the making of any material change of use of any
structure or other land, therefore, it does not constitute 'development'.
Works carried out after the duration of permission of PRR 05/3286 to
complete the dwelling would not come within the provisions of Section 40
(2) (iii), and therefore are not exempted development.
The placement of two tents on site would come within the definition of
development having regard to the provisions of Section 3 (2) (bxi). Given
two tents have been placed on site, and for in excess of 10 days, they
would not come within the exemption provisions of Schedule Part 3:
Class 1of the Planning and Development Regulations 2001(as amended)
The storage of waste and construction materials on lands would be
development having regard to the provisions of Section 3 (2) (bxiii).
There is no exemption for such storage as it would not come within the
provisions of Class 16 : as there is no current valid permission on site, and
the works would not be taking place on foot of exempted development .

The Planning Authority considers that:

o Existing substantially incomplete works toward nuilOing a rural house
started under a now lapsed planning permission Is development and ls
permitted development

o Whether upon lapsing of permission for rural house the future use of
lands for residential ls not development

o New development works carried on an incomplete rural house after the
lapsing of 5 years planning permission is development and ls not
exempted development

o Erection of and inhabitation ol 2 tents on with no planning permission ls
development and is not exempted development

. Storage of waste and construction materials on lands is development and
is not exempted development.



ORDER:

That a declaration to issue stating:

o Existing substantially incomptete works toward building a rural house
started under a now lapsed planning permission ls development and ts
permitted developmeht within the meaning of the planning &
Development Acts 2000 (as amended) .

. Whether upon lapsing of permission for rural house the future use of
lands for residential ls not development witliin the meaning of the
Planning & Developmeht Acts 2000 (as amended) .

o New development works carried on an incomplete rural house after the
lapsing of 5 years planning permission ls development and ts not
exempted development within the meaning of the ptanning &
Development Acts 2000 (as amended) .

o Erection of and inhabitation of 2 tents on with no planning permission ls
development and ls not exempted development within the meaning of
the Planning & Development Acts 2OOO (as amended) .

o Stora8e of waste and construction materials on tands Is development and
is not exempted development within the meaning of the planning &
Development Acts 2000 (as amended).

Signe{:red:
olt of Servlces

Dated $t^\of July 2022

Planning Development & Environment



cocnblq'int,e Cor>c*e Cl>tW nt)ADuAn
(lllsKlotlc Cotlocg Cotrpctl

Forbaift Plean5la agus Comhshaol, Planning Development and Environment

Eileen & Brendan Buck C/O BPS Consulting

luly 2022

RE: Declaration in accordance with Section 5
of the Planning & Development Acts 2000 (As Amended)

I enctose herewith Declaration in accordance with Article 5 (2) (A) of the
Planning & Development Act 2000 in respect of the following:

Exemption Ref. No: EX39/2022

Applicant: Eileen & Brendan Buck C/O BPS Planning Consultants Ltd

Nature of Application: 1) Existing substantially incomplete works toward
building a rural house started under a now lapsed
planning permission. 2) Whether upon lapsing of
permission for rura! house the future use of lands for
residential. 3) New development works carried on an
incomplete rural house after the Iapsin$ of 5 years
planning permission. 4) Erection of and inhabitation
of 2 tents on with no plannin$ permission. 5)
Storage of waste and construction materials on

Iands.'At Ballinatone Lower, Co Wicklow

Location: Ballinatone Lower, Co Wicklow

Where a Declaration is used under this Section any person issued With a

Declaration under subsection (2) (a) may, on payment to An Bord Pleanala of
such fee as may be prescribed, refer a declaration for review by the Board within
four weeks of the date of the issuing of the declaration by the Loca! Authority.

NING DEVELOPMENT & ENVIRONMENT.

i ri i"-4,,r)rC,ri /i r,, ,', /r. /// OrL' ,1,: ,,, i t1,i t t t tlt t

Ba ch6rr gach comhfhreagras a sheoladh chuig an Stiirth6rr Serrbhls[, Forbairt Pleandla agus Comhshaol.

All correspondence should be addressed to the Director of Servrces, PlannrnB Development & Environment

Aras An Chontae / County Burldrngs

Cill Mhantdin / Wicklow
Guth6n / Tel: (0404) 20148

Faics / Fax: (0404) 69462

Rphost/ Email: plandev@wicklowcoco.

Suiomh / Website: www.wicklow.ie

ii(6
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Cocnl>atxt-e Cor>cne g>fi* Ct>bl;DcAn(lltqclo(ll councu co(lostl
Forbairt Plean5la agus Comhshaol

Planning Development and Environment
DECLARATION IN ACCORDANCE WITH ARTICLE 5 (2) (A) OF THE PLANNING &

DEVELOPMENT ACT 2OOO AS AMENDED

Applicantu Eileen & Brendan Buck c/o Bps planning consultants Ltd

Location: Ballinatone Lower, Co Wicklow

DTRECTOR OF SERVTCES ORDER NO. LL82/2O22

A question has arisen as to whether or not 1) Existing substantially incomplete
works toward building a rural house started under a now lapsed planning
permission. 2) Whether upon lapsing of permission for rural house the future use
of lands for residential. 3) New development works carried on an incomplete
rural house after the lapsing of 5 years planning permission. 4) Erection of and
inhabitation of 2 tents on with no planning permission. 5) Storage of waste and
construction materials on lands. At Ballinatone Lower, Co Wicklow is or is not
exempted development.

Having regard to:

o The details submitted with the Section 5 application.
o PRR 05/3286 and pRR LL/4667
o An Bord Pleanala Referral ABp - ABP-3OO 4L7-L7
o section 2, 3 , 4, 5 and 40 of the planning and Development Act

2OOO(as amended)
o Article 5,9 and schedule 2: part 1 : class 16 and part 3 : class 1 of the

Planning and Development Regulations 2001(as amended).

Main Reasons with respect to Section 5 Declaration:

o The construction of a dwelling is works, and woutd come within the
definition of development as set out under Section 3 of the Planning and
Development Act 2000 (as amended). The development that was
undertaken prior to the expiration of PRR 05/3286 would be permitted
by reference to PRR 0513286. section 40 (L) of the planning and
Development Act 2000(as amended) provides that

Subject to subsection (2), permission granted under this Part, shall
on the expiration of the appropriate period (but without prejudice
to the validity of anything done pursuant thereto prior to the
expiration of that period) cease to have effect as regards- (b) in
case the development is commenced during that period, so much
of the development as is not completed within that period.

Therefore, as set out in Section 40 that part of the development carried
out prior to the expiration of the appropriate period are deemed
permitted by reference to pRR 05/32g6.

o The abandonment of the development does not constitute works on, in
over or under land or the making of any materia! change of use of any
structure or other !and, therefore, it does not constitute 'development'.

fLt Lr i --/ ,-r._,.1ra.. :, J,: r 1, j;r,.! __r :. i, /,:irL,:a5
i" stl.;,,re.i) G,/_ ._ ar.-,,iarrJ.,_ i rr,lj! ra,ii.c,i

Ba ch6ir gach comhfhreagras a sheoladh chuig an stidrth6ir serrbhisi, Forbairt pleandla atus comhshaol.
All correspondence should be addressed to the Director of serurces, plannrng Development & Envrronment.

Aras An Chontae / County Buildings
Cill MhantCin/Wicklow
Guth6n / Tel: (0404) 20148
Faics / Fax: (MO4l69462
Rphost / Email: plandev@wicklowcocr

Suiomh / Website: www.wicklow.re

&



cornhniil,e cor>s*e cblw n>bAT>cAn
(llistcLogc CouncU Coupstl

Forbairt PleanSla agus Comhshaol
Planning Development and Envircnment

Works carried out after the duration of permission of PRR 05/3286 to
complete the dwetting would not come within the provisions of Section 40
(2) (iii), and therefore are not exempted development.
The placement of two tents on site would come within the definition of
development having regard to the provisions of Section 3 (2) (bxi). Given

two tents have been placed on site, and for in excess of 10 days, they
woutd not come within the exemption provisions of Schedule Part 3:

Class 1of the Planning and Development Regulations 2001(as amended)

The storage of waste and construction materials on lands would be

development having regard to the provisions of Section 3 (2) (bxiii).

There is no exemption for such storage as it would not come within the
provisions of Class 16 : as there is no current valid permission on site, and

the works would not be taking place on foot of exempted development .

The PlanninB Authority considers that:

o Existing substantially incomolete works toward buildinB a rural house

started under a now lapsed planning oermisslon is development and ls
permitted development within the meaning of the PlannlnB &
Development Acts 2OOO (as amended).

o Whether upon lapsing of permission for rural house the future use of
lands for residential is not develooment within the meaninE of the
Planning & Development Acts 2OOO (as amended) .

o New development works carried on an incomplete rural house after the
Iapsing of 5 years planning permission is development and is not
exempted development within the meaning of the Plannin9 &
Development Acts 20OO (as amended) .

o Erection of and inhabitation of 2 tents on with no planninB Pelmis.sion is

development and is.not exempted development within the meanin8 of
the Planning & Development Acts 2O0O (as amended) .

o Storage of waste and construction materials on lands is development and

is not exempted develooment within the meaninE of the PlanninE &
Development Acts 2000 (as amended).

TIVE OFFICER
PLANNI DEVELOPMENT & ENVIRONMENT

Dated July 2022

,'.rf,/rtr, , .--,'s--(r/.;' bhi,"''1: --'i"L't t't 1)''t''

ttr,-l_\r1 L-e't t: al/ r!):te,'.i/:?:,r_'',-,' r, :t a' -.-i-,,i

Ba ch6ir gach comhfhreagras a sheoladh churg an StiIrth6ir Serrbhisi, Forbairt Pleandla agus Comhshaol.

All correspondence should be addressed to the Drrector of Seruices, Planning Development & Envlronment.

Aras An Chontae / County Buildings

Cill MhantSin / Wicklow
Guthdn / Tel: (0404) 20148

Faics / Fax: l0/,O l69462
Rphost / Email: plandev@wicklowcoco

Suiomh / Website: www.wicklow.ie
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Section 5 Applicatio n EX 39 12O22.

Date :

Applicant:

Address:

lf tuty zozz.

Eileen & Brendan Buck

Ballinatone Lower, Greenane, Co. Wicklow'

Exemption Query:

Whether or not :

1. Existing substantially incomplete works toward building a rural house started under a

now lapsed plannini permission is'development' and is'exempted development"

2. Whether upon lapling of permission for rural house the future use of lands as

residential is exempted development

3. New development works carried on an incomplete rural house after the lapsing of 5

years planning permission is development' and is'exempted development''

4. Erection of and inhabitatio n of 2 tents on with no planning permission, is

development' and is'exempted development'

5. Storage of waste and construction materials on lands is development' and is

exemPted develoPment

Planning History:

PRR 0513286 Permission granted for Dwelling, Septic tank and Percolation Area on site' Final

Grant Date 12/10/2006.

PRR 1114667 Extension of Time - 21/6/2014.

UD 3237 File closed on foot of compliance with enforcement notice' (march 2015)

U,0 ssq r- (s't ckatc'aa ,6tocL 
u'qlc,

^H.;r:naraDecraration: 
Awc,,tt_t7 ,/"r!fr)*d- _f,Q

WHEREAS a question has arisen as to whether

(i) an extension of the duration of planning permission granted by An Bord Plean5la for a

Strategic lnfrastructure Development (under reference number O8'PA'0002) for the Shannon

LNG Pioject at Kilcolgan, Tarbert, County Kerry is a material change that is or is not

development or is or is not exempted development, and

(ii) Whether the complete abandonment'of the Shannon LNG Project at Kilcolgan' Tarbert'

County Kerry by its promoter is a material change that is or is not development or is or is not

exempted develoPment:

AND WHEREAS An Bord Plean6la has concluded that -



(a) the extension of duration of the grant of planning permission for the Shannon LNG Project
does not constitute works on, in, over or under land or the making of any material change of
use of any structure or other land and therefore does not constitute 'development'.

(b) the complete abandonment of the proposed Shannon LNG Project by its promoter does
not constitute works on, in, over or under land or the making of any material change of use of
any structure or other land and therefore does not constitute 'development:

Relevant Legislation

Plonning and Development Act 2000 (os omended)

Section 2 of the Planning and Development Act 2000:

"works" includes any act or operation of construction, excavation, demolition, extension,
alteration, repair or renewal and, in relation to a protected structure or proposed protected
structure, includes any act or operation involving the application or removal of plastel paint,

wallpaper, tiles or other material to or from the surfaces of the interior or exterior of a

structu re.

Section 3 :

3.-(1) ln this Act, "development" means, except where the context otherwise requires, the
carrying out of any works on, in, over or under land or the making of any material change in
the use of any structures or other land.

(2) For the purposes of subsection (1) and without prejudice to the generality of that
subsection-

(o) where any structure or other land or any tree or other object on land becomes used for the
exhibition of advertisements, or

(b) where land becomes used for any of the following purposes-
(i) the placing or keeping of any vans, tents or other objects, whether or not moveable
and whether or not collapsible, for the purpose of caravanning or camping or
habitation or the sale of goods,

(ii) the storage of caravans or tents, or

(iii) the deposit of vehicles whether or not usable for the purpose for which
they were constructed or last used, old metal, mining or industrial waste,

builders' waste, rubbish or debris,
the use of the land shall be taken as having materially changed.

Section 4(2) provides that the Minister may by regulations provide any class of development
to be exempted development. The Regulations which are applicable in this case are the
Planning and Development Regulations 2001 (as amended).
(2) (a) The Minister may by regulations provide for any class of development to be

exempted development for the purposes of this Act



(4) Notwithstanding paragraphs (o), (0, (ia) and (0 of subsection (1) and any regulations under

subsection (2), development shall not be exempted development if an environmental impact

assessment or an appropriate assessment of the development is required.

(5) 5.-(1) lf any question arises as to what, in any pafticular case' is or is not

development or is or is not exempted development within the meaning of this Act,

any person may, on payment of the prescribed fee, request in writing from the relevant

plinning authority a declaration on that question, and that person shall provide to

ifre ptannlng authority any information necgssary to enable the authority to make its

decision on the matter.

Section 40
40.-(1) Subject lo subsection (2), a permission granted under this Part, shall on the expiration

of the appropriate period (but without prejudice to the validity of anything done pursuant

thereto prior to the expiration of that period) cease to have effect as regards-

(o) in case the development to which the permission relates is not commenced during that

period, the entire develoPment, and

(b) in case the development is commenced during that period, so much of the development

as is not completed within that period.

(2) (a) Subsection (1) shall not apply-
(i) to any permission for the retention on land of any structure,

(ii) to any permission granted either for a limited period only or subject to a condition which is

of a kind described in section 34(4)(n)'

(iii) in the case of a house, shop, office or other building which itself has been completed' in

relation to the provision of any structure or works included in the relevant permission and

which are either necessary for or ancillary or incidental to the use of the building in

accordance with that permission, or
(iv) in the case of a development comprising a number of buildings of which only-some have

been completed, in relation to the provision of roads, services and open spaces included in

the relevant permission and which are necessary for or ancillary or incidental to the completed

buildings.
(b) Subsection (1) shall not affect-
(i) the continuance of any use, in accordance with a permission' of land'

(ii) where a development has been completed (whether to an extent described in porogroph

(o) or otherwise), the obligation of any person to comply with any condition attached to the

relevant permission wherJy'something is required either to be done or not to be done'

(3) ln this section and sedions 42 and 42A,"lhe appropriate period" means-

(o) in case in relation to the permission a period is specified pursuant lo section 41' that

period, and
(b) in any other case, the period of five years beginning on the date of the grant

of permission.

Planning and Development Regulotions 2001(os omended)'

Article 6.

(1)

Subject to article 9, development of a class specified in column 1 of Part 1 of Schedule 2

sfrait Ue exempted development for the purposes of the Act, provided that such

development complies with the conditions and limitations specified in column 2 of the



said Part 1 opposite the mention of that class in the said column 1.

Article 9.

(1)

Development to which article 6 relates shall not be exempted development for the
purposes of the Act- ( See Regs for full list)

Schedule 2: Parl l

CLASS 16

The erection, construction or placing on land on, in, over or under which, or on land
adjoining which, development consisting of works (other than mining) is being or is

about to be, carried out pursuant to a permission under the Act or as exempted
development, of structures, works, plant or machinery needed temporarily in connection
with that development during the period in which it is being carried out.

Such structures, works, plant or machinery shall be removed at the expiration of the period
and the land shall be reinstated save to such extent as may be authorised or required by a
permission under the Act

Schedule2:Part3
CLASS 1

Temporary use of any land for the placing of any tent, campervan or caravan or for the
mooring of any boat, barge or other vessel used for the purpose of camping.

1. Not more than one tent, campervan or caravan shall be placed within 100 metres of
another tent, campervan or caravan at any time.

2. No tent, campervan, caravan or vessel shall remain on the land for a period greater than 10

days.

3. No tent, campervan, caravan or vessel shall be used for the storage, display, advertisement
or sale of goods or for the purposes of any business.

4. No tent, campervan or caravan shall be placed on land within 50 metres of any public road
unless the land is enclosed by a wall, bank or hedge, or any combination thereot having an
average height of not less than 1.5 metres



Submission

See full submission by the applicant in relation to the questions , following are extracts from

same -

Works began on the subject land 201 1/2}12and carried on until approx"August 2013

with large gaps in between. Works were abandoned fully after this with nothing

happening in 2014. A visit to these lands would presently show what our clients have

been forced to tolerate for over ten years including:

.Alargeheapofsubsoilspoilsitedalongsidetheirdriveway.

. A few lines of blocks built within the site and then abandoned.

. Surface water discharging from the site

By the end of 2013 and start of 2014, the landowner had fully abandoned the site

This man returned to the site at the end of April and re-started works as though

planning permission still existed for the development. The landowner, the wife and the

child currently reside in two tents on the subject lands wherein there are no sanitary

facilities, no running water, and no power - this is visible from the laneway to our

client's property.

At the end of April 2022, the adjoining landowner returned to the site, erected two

tents, and began inhabiting the site. Works began to clear the site of trees and

vegetation. Works were then carried out to widen the entrance to the site to allow

trucks to pass in and out. Large trucks delivered hard core stone to the site and a

digger has undertaken work on the site to spread this and there is now a new

surfaced laneway into the site. Deliveries to the site over the past month have

included cement, sand, and insulation boards. The rising walls have increased in

height and preparations are clearly underway to pour ground level foundations

with

There can be no doubt that the re-starting of works on the site involves elements of

construction including alterations to the existing

part built unauthorised structilre, alterations to the entrance to the site, alterations to the

access lane, etc. and as such undoubtedly falls within the definition of 'works' (see Figs' 5

to 15). lt is reasonable therefore for *.. to conclude that the proposed re-starting of

development falls within the definition of 'works' and therefore constitutes

development. lt is also reasonable to note that the use of the site remains as a piece of

land only as no residential use has ever been established by way of a completed

planning permission, etc.

Regarding the specific irrr" of abandonment, BPS notes how a use of land can be

abandoned and accordingly a change of use will occur when an abandoned use is

recommenced. This site was fully abandoned for 9 years leaving our clients living with

the consequences of an incomplete development. BPS acknowledges how the issue

of abandonment is a complex one. lt is a question of requiring a review of all relevant

factors. These include:



(i) The intention of the owner/occupier: The landowner disappeared for 9 years
leaving an abandoned site and a mess behind.
(ii) The physical condition of the londs:The lands were left in a poor condition with
spoilheaps and otherwastevisible, etc. - see Figs. 12 to 15.

(iii) The period of time for which the land was obondoned: 9 years.
(iv) lntervening uses.'The land has been in use as open space for 9 years with trees
and vegetation growing up and over it as is shown in the aerial photographs here

submitted.

The two tents which are placed within metres of one another have been in place for 4
weeks and as such they have been in place over 10 days and are no Lgnger exempt.



ASSESSMENT

The site the subject of this Section 5 query is located in Ballinatone Lower. Permission was

granted for a dwelling on the site in 2005 under PRR 05/3286, and the duration of this

permission was extended in 2011 up to 21/6/2014 .

From the details and from review of photos/ aerial photos it is evident that the dwelling

permitted by reference to PRR 05/3286 was never completed, and appears rising walls up to 8

blocks above ground levelwere in place on site in 2015 ( see attached photographs)'

Question 1 -

The first query with respect to the Section 5 Declaration is -
1. Existing substantially incomplete works toward building a rural house started under a

now lapsed planning permission is'development'and is'exempted development'.

The construction of a dwelling is works, and would come within the definition of development

as set out under Section 3 of the Planning and Development Act 2000 (as amended)' The

works that were undertaken prior to the expiration of PRR 05/3286 would be permitted by

reference to this decision, and the provisions of Section 40 of the Planning and Development

Act 2OO0(as amended) are applicable with respect to same i.e. :

Section 40

.-(1) Subject to subsection (2), a permission granted under this Part, shall on the expiration of

the appropriate period (but without prejudice to the validity of anything done pursuant

thereto prior to the expiration of that period) cease to have effect as regards-
(o) in case the development to which the permission relates is not commenced during that

period, the entire development, and

(b) in case the development is commenced during that period, so much of the development

as is not completed within that period.

Therefore, the works that took place prior to the expiration of PRR 05/3286 are development

and are permitted development.

Question 2 -

2. Whether upon lopsing of permission for rural house the future use of londs for

residential is exempted development

The question in this instance is whether development has occurred. Development is the

carrying out of any works on, in, over or under land or the making of any material change in

the use of any structures or other land. Therefore, the query is has a material change of use

taken place. The works carried out on the site for the construction of a dwelling in so far as

they were carried out under PRR 05/3286 are valid by reference to Section 40 of the Planning

and Development Act 2000 (as amended). The indicated abandonment of the development



does not constitute works on, in over or under land or the making of any material change of
use of any structure or other land, therefore, it does not constitute 'development'.

Question

3. New development works corried on on incomplete rurol house ofter the lopsing of 5
yeors plonning permission is development' ond is'exempted development'.

Permission for the development ceased in June 2014. The development was not at a stage
where the provisions of Section 40 (2) (iii) are applicable which allows for the completion of
works where the dwelling is itself complete i.e.

(iii) in the case of a house, shop, office or other building which itself has been completed,
in relation to the provision of any structure or works included in the relevant permission
and which are either necessary for or ancillary or incidental to the use of the building in
accordance with that permission, or

As the dwelling is not complete any works to complete same is development, and is not
exempted development.

Question 4

4. Erection of ond inhobitotion of 2 tents on with no planning permksion, ts

development' and is'exempted development'

The erection of tents on site would come within the definition of development having regard
to the provisions of Section 3 (2) (bxi).

Schedule 2; Part 3: Class 1 of the Planning and Development Regulations 2001(as amended)
provides that -
CLASS 1

Temporary use of any land for the placing of any tent, camperyan or caravan or for the
mooring of any boat, barge or other vessel used for the purpose of camping.

1. Not more than one tent, campervan or caravan shall be placed within 100 metres of
another tent, campervan or caravan at any time.

2. No tent, campervan, caravan or vessel shall remain on the land for a period greater than 10

days.

3. No tent, campervan, caravan or vessel shall be used for the storage, display, advertisement
or sale of goods or for the purposes of any business.

4. No tent, campervan or caravan shall be placed on land within 50 metres of any public road
unless the land is enclosed by a wall, bank or hedge, or any combination thereol having an
average height of not less than 1.5 metres

As more than one tent has been placed on the land , and the tents are indicated to be in place
for over 4 weeks , the tents erected would not come within the exemption set out under Class

1, and are therefore not exempted development.



Question 5

5. Storage of waste and construction materials on lands is development' and is

' exempted develoPment.

The storage of waste and construction materials on site would come within the definition of

development having regard to the provisions of Section 3 (2) (bxiii).

Class 16: part 1 : Schedule 2 would not be applicable in this instance as there is no current

valid permission on site, and the works would not be taking place on foot of exempted

development.

Recommendation

With respect to the query under Section 5 of the Planning and Development Act 2000' as to

whether

. Existing substantially incomplete works toward building a rural house started under a

now lapsed planning Permission
o Whether upon lapsing of permission for rural house the future use of lands for

residential
o New development works carried on an incomplete rural house after the lapsing of 5

years planning Permission
o Erection of and inhabitation of 2 tents on with no planning permission

o Storage of waste and construction materials on lands

at Balllinatone Lower, co. wicklow is or is not exempted development

The Planning Authority considers that:

Existing substantially incomplete works toward building a rural house started under a

now lapsed planning permission is development and is permitted development

Whether upon lapsing of permission for rural house the future use of lands for

residential is not develoPment
New development works carried on an incomplete rural house after the lapsing of 5

years planning permission is development and is not exempted development

Erection of and inhabitation of 2 tents on with no planning permission is

development and is not exempted development
o Storage of waste and construction materials on lands is development and is not

exempted develoPment.

Main Considerations with respect to Section 5 Declaration:

. The details submitted with the Section 5 application.

r PRR 05/3286 and PRR 11/4667
e An Bord Pleanala ReferralABP - ABP-300417-17
. Section 2, 3 , 4, 5 and 40 of the Planning and Development Act 2000(as amended)

o Article 6,9 and Schedule 2:Pai1 : Class 16 and Part3: Class 1 of the Planning and

Development Regulations 2001 (as amended).

Main Reasons with respect to Section 5 Declaration:

. The construction of a dwelling is works, and would come within the definition of

development as set out under Section 3 of the Planning and Development Act 2000



(as amended). The development that was undertaken prior to the expiration of PRR

05/3286 would be permitted by reference to PRR 05/3286. Section 40 (1) of the
Planning and Development Act 2000(as amended) provides that

Subject lo subsection (2), permission granied under this Part, shall on the
expiration of the appropriate period (but without prejudice to the validity of
anything done pursuant thereto prior to the expiration of that period) cease
to have effect as regards- (b) in case the development is commenced during
that period, so much of the development as is not completed within that
period.

Therefore, as set out in Section 40 that part of the development carried out prior to
the expiration of the appropriate period are deemed permitted by reference to PRR

0s/3286.
The abandonment of the development does not constitute works on, in over or under
land or the making of any material change of use of any structure or other land,
therefore, it does not constitute 'development'.

Works carried out after the duration of permission of PRR 05/3286 to complete the
dwelling would not come within the provisions of Section 40 (2) (iii), and therefore are
not exempted development.
The placement of two tents on site would come within the definition of development
having regard to the provisions of Section 3 (2) (bxi). Given two tents have been
placed on site, and for in excess of 10 days, they would not come within the
exemption provisions of Schedule Part 3: Class 1 of the Planning and Development
Regulations 2001 (as amended)
The storage of waste and construction materials on lands would be deyelopment
having regard to the provisions of Section 3 (2) (bxiii). There is no exemption for
such storage as it would not come within the provisions of Class 16:as there is no
current valid permission on site, and the works would not be taking place on foot of
exempted development.
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An
Bord
Pleandla

Board Order

ABP-300417-17

Planning and Development Acts 2000 to 2017

Planning Authority: Kerry County Council

Planning Register Reference Number: EX613

WHEREAS a question has arisen as to whether

(i) an extension of the duration of planning permission granted by An Bord

Pleandla for a Strategic lnfrastructure Development (under reference

number 08.PA.0002) for the Shannon LNG Project at Kilcolgan, Tarbert,

County Kerry is a material change that is or is not development or is or is
not exempted development, and

(ii) whether the complete abandonment of the shannon LNG project at
Kilcolgan, Tarbert, county Kerry by its promoter is a material change
that is or is not development or is or is not exempted development:

AND WHEREAS Safety before LNG care of John McElligott of lsland View,
convent street, Listowel, county Kerry requested a declaration on the
question from Kerry County Council and the Council issued a declaration on
the 1Oth day of November,2017 stating that the matter is not development:
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AND WHEREAS Safety before LNG care of John McElligott referred the

declaration for review to An Bord Pleandla on the 6th day of December,2017:

AND WHEREAS An Bord Plean6la, in

particularly to Section 2(1) and Section

2000, as amended:

considering this referral, had regard

3(1) Planning & Development Act

AND WHEREAS An Bord Plean6la has concluded that -

(a) the extension of duration of the grant of planning permission for the

Shannon LNG Project does not constitute works on, in, over or under

land or the making of any material change of use of any structure or

other land and therefore does not constitute'development'.

(b) the complete abandonment of the proposed Shannon LNG Project by its

promoter does not constitute works on, in, over or under land or the

making of any material change of use of any structure or other land and

therefore does not constitute'development:

NOW THEREFORE An Bord Plean6la, in exercise of the powers conferred on

it by section 5 (3) (a) of the 2000 Act, hereby decides that the extension of

duration of the grant of planning permission for the Shannon LNG Project and

the complete abandonment of the proposed Shannon LNG Project at

Kilcolgan, Tarbert, County Kerry by its promoter is not a material change that

is development.
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Matters Considered

ln making its decision, the Board had regard to those matters to which, by
virtue of the Planning and Development Acts and Regulations made
thereunder, it was required to have regard. Such matters incruded any
submissions and observations received by it in accordance with statutory
provisions.

John Connolly

Member of An Bord pteanila

duly authorised to authenticate

the seal of the Board.

Dated this day of 2018.
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ffi An
Bord
Plean6la

lnspector's Report

ABP-300417 -17

Question

Location

Declaration

Planning Authority

Planning Authority Reg. Ref.

Applicant for Declaration

Planning Authority Decision

A) Whether an extension of the

duration of planning permission

for the Shannon LNG Project is

a material change that is or is

not development or is or is not

exempted development.

B) Whether the complete

abandonment of the Shannon

LNG Project by its promoter

HESS is a material change that

is or is not development or is or

is not exempted development.

Kilcolgan, Tarbert, Co. Kerry

Kerry County Council

EX61 3

Safety Before LNG

Does not constitute development. The

complete abandonment of the

proposed Shannon LNG Project by its
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promoter would neither comprise

works nor a material change of use

and would, therefore, not constitute

development that comes within the

scope of Section 3(1) of the Planning

and Development Acts 2001 - 2017 .

Referral

Referred by Safety Before LNG.

Owner/ Occupier Shannon LNG Ltd.

Observer(s) None.

Date of Site lnspection

lnspector

None Required

Fiona Fair
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1.0 Site Location and Description

' 1.1. The site, with a stated area of approximately 104ha, is located in a rural area on the

north coast of Co. Kerry, approximately 4km west of Tarbert and 4km northeast of

Ballylongford.

1.2. The site is described in detail in both Reg. Ref 08.PA0002 and Reg. Ref. 08.PM0014

for which site visits were carried out.

1.3. I highlight that no development has been carried out to date on this site and from my

knowledge there has been no change to the site description as set out in the

aforementioned reports.

2.0 The Question

2.1. (i) Whether an extension of the duration of planning permission for the Shannon LNG

Project is a material change that is or is not development or is or is not exempted

development.

(ii) Whether the complete abandonment of the Shannon LNG Project by its promoter

HESS is a material change that is or is not development or is or is not exempted

development.

3.0 Planning AuthorityDeclaration

3.1. Declaration

A section 5 application was received by the planning authority on the 17th October

2017. The question was stated as follows;

A) On whether an extension of the duration of planning permission for the

Shannon LNG Project granted under PA002 (condition number 2) is a

material change that is or is not development or is or is not exempted

development.

B) On whether the complete abandonment of the Shannon LNG Project by its

promoter HESS is a material change that is or is not development or is or is

not exempted development.
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The planning authority issued a declaration on the 1Oth November 2017 which stated:

'l hereby certify that the Planning Authority considers that:

The works listed at Schedule t hereunder do not constitute development having

regard to the considerations inserted hereunder:

Schedule 1

1) Whether an extension of the duration of planning permission for the Shannon

LNG Project is a material change that is or is not development or is or is not

exempted development.

2) Whether the complete abandonment of the Shannon LNG Project by its

promoter is a material change that is or is not development or is or is not

exempted development.

The complete abandonment of the proposed Shannon LNG Project by its promoter

would neither comprise works nor a material change of use and would, therefore, not

constitute development that comes within the scope of Section 3(1) of the Planning

and Development Acts 2001 - 2017'.

3.2. Planning Authority Reports

3.2.1. Planning Reports

The Senior Executive Engineer (SEE) report on file dated 10.11.17 states that:

'The extension of duration of the grant of planning permission for the Shannon LNG

Project is a matter for An Bord Pleanala and is not a matter of exempted

development that it would be appropriate for Kerry County Council to dealwith under

Section 5 of the Planning and Development Act, 2000 (as amended). To this end

Shannon LNG has made a request to An Bord Pleanala to alter condition No. 2 of

case reference number PL08PA002, Condition no. 2 states, that the permission shall

be for a period of 10 years from the date of the An Bord Pleanala order to grant'.

'The abandonment of a proposed devetopment project neither comprises works nor

a material change of use and, therefore, is not development.'

The report recommends that the complete abandonment of the Shannon LNG

Project by its promoter would neither comprise works nor a material change of use
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and would therefore not constitute development that comes within the scope of

section 3 (1) of the Planning and Development Act, 2000 (as amended)'

3.2.2. Other Technical RePorts

None

4.0 Planning HistorY

4.j. Ref 08.pA0002: An application under section 37E of the Strategic lnfrastructure

Development provisions of the Planning and Development Act, 2000 (as amended),

was granted permission by the Board (under Section 37G), on 31't March 2008, for

development of a liquefied natural gas (LNG) regasification terminal on this site' No

development has taken place to date on foot of this permission'

Condition 2 states-

This permission shall, in accordance with the application, be for a period of ten years

form the date of this order.

Reason: ln order to allow a reasonable period for the completion of this extensive

development.

4.2. Ref. 08.pM0002: Relates to an application to the Board under section 1468 of the

planning and Development Act, 2000 (as amended), to make modifications /

alterations to approved development ref. 08.PA0002, as follows-

. Allow for option to construct one storage tank in phase 1, rather than 2

storage tanks.

. Slight alteration to jettY head.

. Reduction in width of trestle decking'

. Alterations to pipeline supports close to sea-water pump-house.

. Running of pipes under rather than over a section of the outer perimeter road'

. Relocation of main electrical switchyard'

. Relocation of utility area electrical substation building.
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. Relocation of LNG impoundment sumps.

. Reduction in width of some service roads from 9.0m to 6.0m.

. Changes to perimeter fencing.

By order dated 4th March 2013, the Board consented to the proposed changes, and

amended Condition no. 3 of permission ref. 08.PA0002. No development has been

carried out to date on this site.

4.3. Ref. 08.GA0003 & 08.DA0003: Refer to a Strategic lnfrastructure Development

application by Shannon LNG Ltd, under section 182C(1) of the Planning and

Development Act, 2000 (as amended), to construct a 26km underground pipeline to

link the proposed LNG terminal at Ralappane with the national gas transmission grid

near Foynes, Co. Limerick. The application was accompanied by a compulsory

acquisition order application. By Order dated 1 7th February 2009, the Board issued

permission for the gas pipeline project, and consented to the compulsory acquisition

of the necessary lands. Whilst the conditions of permission did not specifically refer

to a 10-year permission, I note that the Board's lnspector did address this issue in

her report, and condition no. 1 of the permission requires that the development shall

be carried out in accordance with the plans and particulars, including the ElS, lodged

with ABP on 14th August 2008. This development has not been carried out to date.

4.4. Ref. 08.PA0028: Refers to a Strategic lnfrastructure Development application by

Shannon LNG Ltd, under section 37E of the Planning and Development Act, 2000

(as amended), to construct a 500MW combined heat & power plant on the site of the

proposed LNG terminal. By order dated 9th July 2013, the Board granted permission

subject lo 27 no. conditions. Condition no. 2 indicated that the permission was for a

period of ten years. There is no development to date on foot of this permission.

4.5. Ref. 08.PM0014: Refers to a concurrent application under section 1468 of the

Planning and Development Act, 2000 (as amended), received by the Board on 22nd

September 2017, to alter Condition no.2 of permission ref. 08.PA0002.

The request relates to an additional five-year timeframe to construct the

development - such that cond. 2 would read- "This permission shall, in accordance

with the application, be for a period of fifteen years from the date of this order".

There is no decision to date on the application.

ABP-300417-17 lnspector's Report Page 6 of 15



4.6. RL2607: Ralappane, Co. Kerry. (GA 00003)

safety Before LNG lodged a referral on the 06/01/2009. The Question asked was

stated as: 'Whether works associated with Shannon LNG project (PL08'GA003) is or

is not development or is or is not exempted development'. An Bord Pleanala decided

on the 17to2l2}o9 that the referralwas'invalid-no grounds'.

5.0 Policy Context

5.1. DeveloPment Plan

5.2. Kerry County Development Plan 2015'2021

.Mapll.laindicatesthatthesiteiszonedforindustry.

. There are no Views or Prospects indicated for protection on Map 12'1a'

. Section 4.6 deals with the Shannon Estuary'

. Section 4.7 deals with the TarberUBallylongford Land Bank of 390ha - zoned

for marine-related industry, compatible or complimentary industries and

enterprises which require deep water access'

o lt is an objective of the council to- "support the implementation of the

Shannon [sic] lntegrated Framework Plan to facilitate the sustainable

economicdevelopmentoftheShannonEstuary,,(ES-22).

. lt is an objective to the Councilto- "Promote and facilitate the sustainable

development of these lands for marine related industry, utilising the presence

of deep water, existing infrastructure, natural resources and waterside

location to harness the potential of this strategic location" (ES-23)'

5.3. Strategic lntegrated Framework Plan for the Shannon Estuary 2013'2020

Kerry County Council, in association with Clare County Council, Limerick City

Council, Limerick County Council, Shannon Development, and the Shannon Foynes

Port Company, commissioned a land- and marine-based plan for the future

development and management of marine-related industry and tourism along the

estuary. Clare County Council is the lead in this inter-jurisdictional plan. The
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Ballylongford development lands are identified in the Plan as a 'Strategic

Development Location'. The Kerry County Development Plan references the SIFP.

5.4. Natural Heritage Designations

The relevant European sites are the Lower River Shannon SAC (Site code 002165)

and the River Shannon and River Fergus Estuaries SPA (Site code 004077). At the

time of consideration of the original SID application (ref. 08.PA0002), only parts of

Tarbert Bay and Ballylongford Bay were included within the above-mentioned wider

SPA, in the vicinity of the LNG Terminal site. The SPA was subsequently expanded

to encompass the entire Shannon Estuary. The entire Shannon Estuary was within

the aforementioned SAC at the time of the original SID application to the Board - ref.

08.PA0002).

6.0 The Referral

6.1. Referrer's Case

The extension of the duration of the planning permission for the Shannon LNG

project and the abandonment of the project by its promoters are material changes

which are development and are not exempted development.

Any material change in the use of land is defined as development as per Section

3 of the Planning & Development Act 2000.

Not extending planning permission would lead to what is currently agricultural

farmland remaining as agriculturalfarmland. Conversely, allowing an extension of

planning permission would lead to agricultural farmland being developed for an

LNG terminal and this would therefore, logically, be a material change of use.

The abandonment of the Shannon LNG project by its promoters would also

represent development because it would also be a material change of use of

land.

The former promoters HESS presented its project and strategy for the proposed

LNG terminal throughout the development consent process but another promoter

will be forced to develop this enormous project 10 years later in a totally different
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way and cannot stand over all the commitments made by HESS throughout the

planning process.

' Commitments given at the time that planning permission was obtained cannot

now be relied upon e.g. concern with respect to scale of and sourcing of Fracked

US gas.

. Referral Accompanied by:

1. Original Section 5 Submission to Kerry County Councit, dated October 17th

2017 summarised as follows:

. Planning permission for the Shannon LNG project will expire on March 31st

2018.

. Since the original planning permission PA00O2 was given, the lower Shannon

Estuary, including in the vicinity of the site has been added to the River

Shannon and River Fergus Estuaries Special Protection Area (SPA) - site

code 004077 under EU Directives.

. The site is declared to be the most important coastal wetland site in the

country.

. No development has taken place on the site.

. The original promoters Hess has pulled out of the project.

. No SEA was undertaken before the original permission was granted even

though the site had to be rezoned

. No SEA undertaken for the development of the "strategic energy hub" (as it is

now referred to in the County Development Plan 2015-2021) on the southern

shores of the Shannon Estuary.

. The Planning Authority cannot be satisfied that the development will be

completed in a reasonable time

. Extending the duration of planning for an imaginary LNG terminal in Tarbert

which has been abandoned by its promoters now serves no purpose due to

the live Cork LNG project.
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. No Risk Assessment of an LNG spill on water has been carried out.

. The level of relevant new developments, criteria, parameters, plans and

contexts that has taken place in the ten years since planning permission was

first granted is now such that, the development can no longer reasonably be

assumed to be consistent with the proper planning and development of the

area.

2. Declaration from Kerry county counci! (App. No. EX613) dated November

10th 2017.

3. Undated, 'open letter' to An Bord Pleanala calling for a public consultation

on the requested extension of the expiring planning permission from:

. NotHereNotAnywhere

. Friends of the Earth lreland

. Food & Water Europe

. Food & Water Watch

. Friends of the lrish Environment

o Love Leitrim

. North West Network Against Fracking

. Fracking Free lreland

. No Fracking lreland

. Safety Before LNG

. Fossil Free TCD

. UCC Environmental Society
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4. Referral Letter, dated Sth January 2009 to ABP Re: Section 5 referral on

whether changes to the shannon LNG project at Tarbert, county Kerry granted

permission under PAO002 constitute work on the original project which is or is not

development and is or is not exempted development'

lnspectors Note: see paragraph 4.6 above, An Bord Pleanala decided that this

referral (RL2607: Ralappane, co. Kerry (GA 00003))was'invalid-no grounds"

5. Response Letter from the Planning Authority to safety before LNG' dated 16th

December 2008

o lt considers that given that the development in question is the subject of a

current permission / current application, and that a determination under

section 5 of the Planning and Development Act, 2000 is not relevant and

inaPProPriate in this instance'

6. Application to KCC, by safety before LNG, seeking a declaration under

section 5 (1) of the Planning and Development Act, dated 28th November 2008'

on whether changes to the shannon LNG project at Kilcolgan, Tarbert, county Kerry

granted permission under PA0002 constitute work on the original project which is or

isnotdevelopmentandisorisnotexempteddevelopment.

7. Letter of support, dated 28th November 2008, to KCC, by Pierce and Keely

Brosnan, for Section 5 Declaration filed by Safety Before LNG Challenging

Permissions for Shannon LNG Project'

6.2. Planning AuthoritY ResPonse

. None received.

7.0 StatutoryProvisions

7'1'Planning&DevelopmentAct2000,Partl,Section2(1):

'Use', in relation to land, does not include the use of the land by carrying out of any

works thereon,

"works" includes any act or operatiOn of construction, excavation' demolition'
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extension, alteration, repair or renewal and, in relation to a protected structure or

proposed protected structure, includes any act or operation involving the application

or removal of plaster, paint, wallpaper, tiles or other material to or from the surfaces

of the interior or exterior of a structure.

7.2. Planning & Development Act 2000, Part l, Section 3(1):

ln this Act, "development" means, except where the context othenruise requires, the

carrying out of any works on, in, over or under land or the making of any material

change of use of any structures or other land.

7.3. Planning and Development (Strategic lnfrastructure) Act 2006.

The following was inserted into Chapter lll of Part Vl of the Principal Act, 'Additional

powers of Board in relation to permissions, decisions, approvals, etc.' Specifically

Section 146 B relates to 'Alterations by Board of strategic infrastructure development

on request made of it'.

It states; 'Section 1468(1) Subject to subsections (2) to (8) and section 146C, the

Board may, on the request of any person who is carrying out or intending to carry out

a strategic infrastructure development, alter the terms of the development the subject

of a planning permission, approval or other consent granted under this Act'. (Excerpt

attached as appendix to this report.'

8.0 Assessment

8.1. ls or is not development

The question which arises is as follows:

(i) Whether an extension of the duration of planning permission for the Shannon LNG

Project is a material change that is or is not development or is or is not exempted

development.
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(ii) Whether the complete abandonment of the Shannon LNG Project by its promoter

is a material change that is or is not development or is or is not exempted

development.

Section 3(1) of the Planning and DevelopmentAct2000, as amended states: 'ln this

Act, "development" means, except where the context otherwise requires, the carrying

out of any works on, in, over or under land or the making of any material change of

use of any structures or other land'.

ln the first instance the test to be applied is whether an extension of the duration of

planning permission for the project is a material change that is or is not development.

It is my opinion that the question asked does not constitute works on, in over or

under land or the making of any material change of use of any structure or other

land. With reference to the definition as contained in Section 3(1) of the Planning &

Development Act 2000, I am, therefore, satisfied that extension of duration of

planning permission also does not constitute'development'.

ln the second instance the test to be applied is whether the complete abandonment

of the Shannon LNG Project by its promoter is a material change that is or is not

development. Notwithstanding that An Bord Pleanala are not in a position to decide

upon the purported abandonment of the project, given the referral question asked

was deemed valid, I consider, once again, that the test to be applied is Section 3 (1)

of the Planning and Development Act 2000, as amended. I am satisfied that by

reference to the definition as contained in Section 3(1) of the Planning &

Development Act 2000, that the purported abandonment of the project by its

promoter does not constitute works on, in over or under land or the making of any

material change of use of any structure or other land, therefore, it does not constitute

'development'.

Atbeit that GA0003 & DA0003 relates to construction of a 26 Km underground

pipeline and therefore not the terminal as is the subject of the current referral I

highlight that Safety Before LNG lodged a referral on the 06/01/2009 (R12607:

Ralappane, Co. Kerry (GA 00003). The Question asked was stated as: 'Whether

works associated with Shannon LNG project (PL08.GA003) is or is not development
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or is or is not exempted development'. An Bord Pleanala decided on the 1710212009

that the referralwas 'invalid as no question has been raised that comes within the

scope of Section 5 of the Act'. See also section 4.6 planning history section of this

report. I consider this referral is of significance to the subject referral case.

9.0 Recommendation

9.1. I recommend that the Board should decide this referral in accordance with the

following draft order.

WHEREAS a question has arisen as to

(i) Whether an extension of the duration of planning permission for the

Shannon LNG Project is a material change that is or is not development or

is or is not exempted development.

(ii) Whether the complete abandonment of the Shannon LNG Project by its

promoter is a material change that is or is not development or is or is not

exempted development.

AND WHEREAS Safety before LNG requested a declaration on this

question from An Bord Pleanala on the 6th December 2017:

AND WHEREAS An Bord Plean6la, in considering this referral, had regard

particularly to -
(a) Section 2(1) and Section 3(1) Planning & Development Act 2000, as

amended.

AND WHEREAS An Bord Plean5la has concluded that:

(a) the extension of duration of the grant of planning permission for the

Shannon LNG Project does not constitute works on, in over or under

land or the making of any material change of use of any structure or
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other land and therefore does not constitute 'development'.

I ) (b) the complete abandonment of the proposed Shannon LNG Project

by its promoter does not constitute works on, in over or under land

or the making of any material change of use of any structure or other

land and therefore does not constitute'development'.

NOW THEREFORE An Bord Plean6la, in exercise of the powers conferred

on it by section 5 (3) of the 2000 Act, hereby decides that the extension of

duration of the grant of planning permission for the Shannon LNG Project

and the complete abandonment of the proposed Shannon LNG Project by

its promoter is not a material change that is development.

Fiona Fair

Planning lnspector

02.05.2018
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MEMORANDUM

WICKLOW COUNTY COUNCIL

TO: Edel Bermingham FROM: Crystal White
Executive Planner Assistant staff officer

RE:- Ex 3gl2}22- Declaration in accordance with Section 5 of the
Planning & Development Acts 20O0 (as amended)

Eileen & Brendan Buck C/O BPS Consulting Ltd Purposed works as

per letter questions 1-4 at Ballinatone Lower, Greenan, Co Wicklow

I enclose herewith for your attention application for Section 5 Declaration

received 21't June 2022.

The due date on this declaration is the l8th July 2022.

Senior Staff Officer
Planning Development & Environment
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I Wrcklow County Councrl

(Jounty Burl,lrrrgs
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Change 0 00
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2 1 JUN 2A22

PLANNING DEPT.

County Buildings
Wicklow

Co Wicklow
Telephone 040420148

Fax 0404 69462

Office Use Onlv

Date Received

Fee Received

APPLICATION FORM FOR A
DECLARATION IN ACCORDANCE WITH SECTION 5 OF THE PLANNING &

DEVELOPMENT ACTS 2000(AS AMENDED) AS TO WHAT rS OR rS NOT
DEVELOPMENT OR IS OR IS NOT EXEMPTED DEVELOPMENT

1. Applicant Details

(a) Name of applicant: Eileen and Brendan Buck

Address of applicant:

Note Phone number and email to be filled in on separate page.

2. Asents Details (Where Aonlicable)

(b) Name of Agent (where applicable): BPS Planning Consultants LTD.

Address of Agent: Ballinatone Lower, Greenan, County Wicklow, A67W662.

Note Phone number and email to be filled in on separate page.

3. Declaration Details

Location of Development subject of Declaration: Ballinatone Lower, Greenan,
County Wicklow, A67W 662.

Are you the owner and/or occupier of these lands at the location under i. above?
No.

If 'No' to ii above, please supply the Name and Address of the Owner, and or
occupier: Kerrin Buck. c/o Caroline and Tony Buck. Ballinatone Lower. Greenan.
Count), Wicklow.

Section 5 of the Planning and Development Act provides that : If any question
arises as to what, in any particular case, is or is not development and is or is not
exempted development, within the meaning of this act, any person may, an

lv.



payment of the prescribed fee, request in writing from the relevant planning
authority a declaration on that question. You should therefore set out the query
for which you seek the Section 5 Declaration:

The questions over which this Section 5 is submitted are (see cover letter):

l. Are existing substantially incomplete works toward building a rural house
started under a now lapsed planning permission 'development' and are they
'exempted development' within the definitions of the Planning and
Development Act 2000 and having regard to the Planning and Development
Regulations 2001 (as amended) and after planning permission lapses for a
rural house after partial works are constructed, does the future use of the
lands as residential then constitute exempted development within the
definitions of the Planning and Development Act 2000 and having regard to
the Planning and Development Regulations 2001 (as amended).

Are new development works carried out on an incomplete rural house after
the lapsing of a 5 year planning permission 'development' and are they
'exempted development' within the definitions of the Planning and
Development Act 2000 and having regard to the Planning and Development
Regulations 2001 (as amended).

Does the erection of and inhabitation of 2 tents on lands with no planning
permission constitute 'development' and is it'exempted development' within
the definitions of the Planning and Development Act 2000 and having regard
to the Planning and Development Regulations 2001 (as amended).

2.

J.

4. Does the storage of waste and construction materials
cement. bags of sand, insulation boards, etc. on these
'development' and is it 'exempted development' within the
Planning and Development Act 2000 and having regard to
Development Regulations 2001 (as amended).

These questions are set out in more detail in the attached letter.

Indication of the Sections of the Planning and Development
Regulations you consider relevant to the Declaration:

Planning and Development Act 2000:

Section 3'Development'.
Section 4' Exempted development'.
Section 32 'General obligation to obtain permission'.
Section 33 "Regulations regarding applications for permission'.
Section 34 'Permission for development'.
Section 40 'Limit of duration of permission'.

including blocks,
lands constitute

definitions of the
the Planning and

Act or Planning



vl.

vll.

Section 4l 'Power to vary appropriate period''

Section 42 'Power to extend appropriate period''

Section 43 'Regulations regarding sections 40' 41 and 42'

Section 48'Development contributions''
Part 8 'Enforcement'.

P art 2' ExemPted DeveloPment''

Article 9 'Restrictions on Exemptions'

Part4 'Control of DeveloPment''
Schedule 2.

Does the Declaration relate to a Protected Structure or is it within the curtilage of a

Protected Structure ( or proposed protected structure)? No'

List of Plans, Drawings submitted with this Declaration Application:

Site Location Plan (OS).

Site Plan (OS).

Photographs of the site.

All previous drawings pertaining to this land and previous planning permissions

are available on WCt planning-fi1", r.g. ref.053286 and a subsequent Extension

of Duration Permission file, reg' ref ' 114667 '

This complaint pertains to the re-starting of works.to complete development

originally set out una., *.t. permission, i,t',i.1, lapsed over 9 years ago' There is

no way to offer any more than the photographs in the attached letter without

trespassing on the site.

viii. Fee of € Attached? Receipt from WCC for e80 attached

Signed
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Planning & Development
Consultants

PLanning Department,
WrckLow County CouncrL,
County BuiLdrngs,
WickLow Town,
County WickLow

2o June zozz

oB7 z5t 5B7r
01 539 4960
rnfo.r bpspt.rnnrng re
vrvrw bpsplannrnq re

BatLrnatone

Creenan
WrckLow
A67W662

Dear Srr,/Madam,

*ction 5 referrol ,/ exemption dxlarotion. Ques'tions drise os to urhot is or is not develoryent or exempted
development @ Are eisting substantially incomplete vorhs toward building o rurol hou* storted under o
nov lapd plonning prmission 'development' ond ore they 'exempted development' vithin the definitions of
the Planning ond Developrnent Act zooo ond hoving regord to the Ptonning and Development Regulations
2oo7 fus omended ond afier planning prmission lopses for o rural house ofrer portial worhs ore constructed,
does the future u* of tlrc londs os residentiol then constitute exempted development vithin the definitions of
the Plonning and Develoryent Act zooo ond hoving regord to the Plonning and Develoryent Regulations
zoot bs amendd): Q) Are nev develoryent worhs corried out on on incomplete rurol houx afier the lopsing
of o S yeor plonning prmision 'development' ond ore they 'exempted development' within tte definitions of
the Planning ond Development Act 2ooo ond hoving regord to the Plonning and Development Regulotions
2oo7 bs amended); @ Ms the erection of ond inhobitotion of z tents on londs vith no planning permission
constitute 'development' ond is it 'exempted devetopment' within the definitions of the Plonning ond
Develognent Act 2ooo ond hoving regad to the Plonning ond Development Regulations zoot bs omended;
ond Q) Does the storoge of woste aN conslruction materiols inctuding blocks, cemenL bogs of sond,
insulation furds, etc. on thesr- lands constitute'development'and is it'exempted develoryent'vithin the
definitions of the Planning ond Develoryent Act zooo ond hoving regord to the Planning ond Develoryent
Regulotions zoot bs omended. The lands ore ot Bollinotone Lower, Greenan, County Wichlov.

BPS PLanntng Consuttants LTD, a frrm of lrish PLannrng lnstitute accredrted town pLannrng consuLtants has been retarned by Brendan
and Eiteen Buck lhereafter referred to as "cLient"or "cLrents"] of BaLtinatone, Greenan, County Wrcklow, 467 W662 to prepare and to
Lodge a Section 5 referraL ,/ exemptron decLaratron applrcatron to Wrcklow County CouncrL Ihereafter 'WCC'l regardrng questions
which have artsen as to what ts or rs not deveLopment or exempted deveLopment on Land adjornrng their home property

The area of Land adlorning our chents' home rs owned by Kerrin Buck lhereafter "the ad.loining landowner"] whose postai address is
currently that of hts parentsl whrch is CaroLine and Tony Buck of BalLinatone Lower, Greenan, County Wrcklow.

Sectton ro of this Section 5 sets out a summary of the questrons whrch arise as to what is and what is not deveLopment and,/or
exempted development These questtons are set out in more detarL in Section 4 o Section z o sets out the Location of the sublect
land relative to our cLients' property, whrLe Sectron 3,o sets out the prevtous enforcement history of the site 3

i Val.idation response to WCC letter received re. val.idation of this Section 5

Thank you for your letter sent by regrstered post to the BPS address There was a deLay rn colLecting this from WickLow Town
fol[owtng the post man betng unable to deliver thrs as there was no one at the office at the time We trust that the attached fee
recerpt rematns vaLrd FoLLowing recerpt of your letter, BpS

1 Has discussed our prevrous submission to WCC with a representatrve of the Data Protectron Commission
= :. i. .. -. ll,lr { Fol.Lowing thts discussion, we have removed sectrons of the prevrous letter which provrded

photographs of the owner of the Lands to whrch this Section 5 relates and aLso other pornts pertarnrng to other LegaI matters We
have aLso blocked out pictures of any other rndividuaLs photographed Beyond this, we have had rt confirmed that Section 5 of
the PLanntng and Development Act zooo does not precLude the submrssron of Sectron 5's by partres who do not own grven
Lands a lndeed, BPS can furnrsh coptes of many Sectron 5s we have made for clients in such circumstances, We note a[so that

' Unauthoflsed tents on a prece of Land cannot be consrdered a postal address
' These detaits were ascertarned by way of reference to the Wrcklow County Councrl plannrng search functton whtch contarned two prevlous plannrng
applrcatron records for the landowner These are matters of publrc record (see Frg r)
r Matters tncluded are only those which are already avarlable on[ne wrthrn WCC's plannrng records
a Just weeks ago under Dun Laogharre-Rathdown County Councrl. Sectron 5 rcf 3622 BPS determlned that a telecommunlcatrons mast was not exempted
devetopment adJointng our cltent's property as rt had been burlt rn the wrong locatron with regard to tts ltcence Thts was completed work and so devetopment
and not exempted development

BPS P|annrng Consuitants Ltd Drrector Brendan Buck

Comp,rrry reg no 702762 BA MRUP Drp (UD) Drp

VAT no 1E3796154CH (E|A,/SEA) MlPl MHSACor >orala tr'ernfer of the lrish PLarrriinc ]:rst,tute
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we are aware of a wide array of instances where 3'c parties have sought Section 5s on l'ands they do not own - see, for example
Narconon Trust v An Bord Pleanala, Court of AppeaL, Mr Justice Costello, 17 November zozt l2oztl IECA 3o7 under which a
community group sought a Section 5 decl.aration in zor8 as to whether the change of use from a nursing home to a drug
rehabiLitation faciLity constrtuted"exempted development'. lt was declared by ABP not to be exempt. The Landowner was
named, and the question asked by the community group was simply whether planning permission was required. This current
Section 5 may be summarised as asking if pLanning permission is required to re-start works on a project which was abandoned
9 years ago when its last permission Lapsed, i e. does thrs constitute deve[opment and/or exempted development?

The Data Protection Commission has confirmed by phone that planning appLications are a matter for the pubLic record and in
this instance the Lands in question are identified as being owned by Kerrin Buck on both the WCC planning website and on the
national database of planning applications managed by the Department5 The online records held by WCC incLude aLL the
enforcement cases which have not been removed from this Letter and these are pubLished onLine and part of the pubtic record
These records have been onLine for many years. This Section 5 cannot avoid mentioning either the Landowner or these records
which are fundamentaLto the Section 5

lf WCC does not wish to comment on the submitted Section 5 then it is not required to do so Section 5 (3) (b) provides for this
and states.

\X/ithout prejudice to subsection (d, in the event thot no decLorotron is issued by the pLonning outhority, ony person who mode
o request under subsection @ moy, on poyment to the Boord of such fee os moy be prescribed, refer the question for decision
to the Board within 4 weeks of the dote thot o declorotion wos due to be rssued under subsection (il.

Search Results

Selecied Slt (s): Wickiolv County Councit
File nmb€(:
S[name: kerrin buck
AtAddm$:
O€yelopmnt Descrt ion:
For: ALL years

Page l{umb€r : 1

r:i E Apol;ca'ttor Status Decl€ion O@ Decasion J.tisto 1

!!!n!r. Date Date aode
iic? \ ec

}rie
DevolopmntO$cdption LtrllAuthorlty

Nam

APPLICATION
FINALISEO

10/08,2006 09i08'2006 CONDITIONAL 06i07,2005 Kerrin Buck Bellnatm owe rng wilh €ptrc tarik and WICKLOW

Greenane per@lalion area CO.CO
Rathdr!m

Co Wickiovr'

APPLICATTON 14111i2,'t1 01i11,20.11 CONDTTTONAL
FINALISED

2O'09t2011 Keriin Euck Baliinarom dvreihng with eptic i3nk and WICKLOrT

Greenan per@ration area... CO.CO.

Rathdrum
Co. Wicklow

Fig. i: OnUne reards in the puilic domdin ds disrl,.tssrd utith the Data Protedion Commission

BPS asked - by way of peer review - David MuLcahy planning ConsuLtant ( ) MlPl who
has previously worked for over 5 years for Fingal County Council to review this Section 5. He made a range of suggestions
which are now incorporated and which we understand address the issues raised.

Mr Mulcahy and BPS consider that, based on a review of other Section 5s Lodged throughout the country that Section 5 is
generaLLy interpreted very widely and was included in the PLanning and Development Act 2ooo to address exactly the type
of questions which arise in this case Section 5 states.

lf ony question orlses os to whot, in ony porticuLor cose, is or is not development or is or is not exempted deveLopment
within the meoning of this Act, ony person moy, on poyment of the prescribed fee, request in writing from the reLevont
pLonning outhority o declorotion on thot question, ond thot person sholl provide to the plonning outhority ony
informotion necessory to enoble the outhority to moke its decisron on the motter

The Act refers to how any party can ask a question or question in any particular case" as to what is or is not development
and what is or is not exempted development David MuLcahy has reviewed and revised our questions as foLlows

1 Are existing substantiaLLy incomplete works toward buiLding a ruraL house started under a now Lapsed planning
permission 'deve[opment' and are they 'exempted development' withjn the definitions of the PLanning and
DeveLopment Act 20oo and having regard to the Planning and Development ReguLations 2oo1 (as amended) and after
pLanning permission lapses for a ruraL house after partiaL works are constructed, does the future use of the Lands as
residentiaL then constitute exempted deveLopment within the definitions of the PLanning and Development Act zooo
and having regard to the PLanning and Development RequLations 2oo1 (as amended).

http s./,/housinggovie.maps arcqis.con.t,/apps./webappvtewer,z index htm
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2 Are new development works carried out on an rncomplete ruraL house after the Lapsing of a 5 year planntng permlsslon

,deveLopment, and are they ,exempt.a iuu"lop.ent' withrn ilre alilnitrons of the Ptanning and Devetopment Act 2ooo

and havrng regard to the P[annrng and Devel.opment ReguLations 2OO1 (as amended)

3, Does the erection of and rnhabitatron of 2 tents on [ands wrth no plannrng permission constttute 'development' and ts tt

,exempted deveLopment, withrn the defrnitions of the Plannrng ana oetTeropment Act zooo and havrng regard to the

Planntng and DeveLopment ReguLations 2o01 (as amended)

4 Does the storage of waste and constructron materiaLs rncludrng btocks, cement, bags of sand' tnsuLation boards' etc on

these Lands constrtute 'development' and rs rt 'exempted a"""Lp.""t' *,t'in tie defrnitrons of the Pl'anning and

Development Act 2ooo and havrng r.g"iJto the PLanning and Development ReguLatrons 2oo1 (as amended)

These types of question arise in many Sectton Scases including

. ABp RLg2 30638g ',whether the erectron of wind turbrnes and access road at curraghmarky' Birchgrove' Moanvaun'

Tooreen, Garracummer, cummer More, cummer Beg, Turraheen Upper and Rossmore, HolLyiord, co' Tipperary is or is

not deveLopment and ts or is not exempted deveLopment"6

. ABp Ref RLzgg1 Thrs refers to a 2011 decrsron of the Board on a referraL in relation to a questton stated as to whether

a[terations to turbrnes in a wind rura 
", 

.onrtructed (re tl.re turJines a, .onstrutted were different in terms of certatn

dimensrons to those for whrch p"rr,.rln had been obtarned) at KiLvinane and Garranure, Batlinacarriga' Dunmanway'

County Cork, is or is not development or ls or is not exempted development'

. ABp Ref, RL2713, Thrs refers to a 2o1o referraL by cork county Council tn relatton to a questton stated as to whether an

allegedchangeofusefromLrghtindustry,/waiehousingto.."i",Ltsorisnotdevelopmentorisorisnotexempted
deveLopment

. ABp Ref. 304496-19 This refers to a 2o1g decisron of the Board on a referral in reLatron to a question stated as to whether

works relatrng to aLteratrons to wrnd trr6i". .p."iri"atLon and Lo."tion. uv reference to PA Ref 11510251 at castlewalLer'

Newport, county wexford is or rs not deveiopment or rs or. ir "oi "*.'ipted 
devel'opment rhe alterattons tncluded

rncreases to the permrtted rotor o,u."t"i i.. go. to g7m tip r,l,gnt rro. Y5m lo 148 5m (alt relating to 16 turbines)

and retocation of tr of the 16 turbines by up to zom The Board decried that the alteratrons were deve[opment and not

exemPted deveLoPment

. ABp RL29S3O5BO2'Whether works consistrng of demoLitron and constructton are or are not deve[opment or are or are

not exempted development rhe devetop.""nt ", 
carried out rs deveLopment and is exempted development" 7

we, two firms of plannrng consuttants, note how there appears to be no provision under the Act for a pLanning authority to / 
1

refuse to accept a valrd Sectron 5 questron we have taken on u"utaL" .on."rn, raised in vour letter and thrs is llfB vaud

sectron 5, As noted above, rf wcc does not wish to comment on the submitted Sectron 5 irren rt is not requtred to do so'

Section 5 (3) (b) provtdes for thrs and states

wtthout prepdice to subsection e), in the event thot no decLorotton ts rssued by the pLonninq outhority' any person

who mode a request under subsection a-l iiy, on payment to the-Boord o1 such fee os moy be prescrbed, refer the

questrcn for decision to the Boord within-4 w,eeks oi tn" aot" thot o decLarotpn wos due to be rssued under subsection

@.

ii Generatvalidation matters

ln terms of the general valrdatron of this Sectron 5, we agarn refer to sectron 5 -(r) of the Ptanning and Development Act 2ooo (as

amended) whrch states

lf ony queston onses es to whot, tn ony portrcuLor cose, rs or s not development or ts or.E not exempted development within

the meoning of thrs Act, ony person may, on pilr"nt of the prescrtbed' fee, request in w.r,tttng from the relevont plonning

outhorrty o dec.orotion on thot queStron, ona tiit p;,rion shotL provrde to the pLonnrng outhortty ony informotron necessory

to enob'Le the outhoriy to make rts decisron on the matter

P[ease frnd a cheque for e8o attached which is the statutory fee payable for a Sectton 5'

To further support thrs Section 5 application, BPS has

1 set out rn thrs Letter the questrons whrch arise in thrs case as to whether development undertaken on the l-ands the sublect if thts

Section 5 ts or IS not development or ts o|. is not exempteO devetopment wrthrn the meaning of thls Act

z, Set out rn this Letter detarLs incLudrng aeriaL photographs of the site ani. pr'']"i"gr"pl''1t of the 
-matters the sublect of the Section 5

3 Set out in this Letter the planning hrstory una .nrt-r...ent hrstory of t;;La;J imatters which are aLready on the pubtic record)

4 Attached OS Srte Locatton MaPs

6 https //www pteanala ielen-te/case,/3o6388
? https //www pleana[a te,/en-te / case/3o58o2
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we accept that wcc may need more detall and we note how under Section 5 (2) (b) "A pl"annrng authority may require any person
[i:#i^A:T:r'"11#:;f:?t""tffitrlto suomrt rurther inrormatron wrth resard to the requEst in order to enabte the authorrty

However' we constder tha.t the detal[s requtred wouLd be needed from the landowner ln this regard, we note how under Section 5(z) (c) "A planning authority.may atso requesip"r.on" in addition to those referred to in paragraph (b) to submit information inorder to enable the authoiity to issue the dectaration on the question; [emphasis added] anclhow sectron 5 (7) sets out how, ,,Aptanning authortty' before making a oectarition ,na", thrs sectron, shalL consider the record forwarded to it in accordancewrth subsection (6Xc)".

Contents

Summary list of Section 5 questlons ansing

I!,.^l::"U." ?f 
the sub.lect Lands relative tlo clrents, property

Enrorcement hrstory of the Landowner and this Land
DetatLed questrons over whrch this Sectron 5 referrat appr.rcatron rs submrtted to wccAre extstinq substantraLLy tncomplete worksloward burl.drng a ruraL house started under a now Lapsed pLannrng permissron'development' and are lhey exemptea oeveLopment' wrttiin the definrtrons of the plannrng and Development Act 2oooand having regard to the Ptanning ano oeveLo[lent ReguLations 2oo1 (as amended) and after plannrng permrssion [apsesfor a rural house after partlal wlrks are constructed, does the future use of the Lands as residential then constituteexempted development wlthrn the definrtions of the Plannrng unJ-olr.Lopment Act 2ooo and havrng regard to thePl.annlng and DeveLopment Regulatrons 2oo1 (as amended),
Are new development works cirried out on an rncomplete rural house after the Lapsrng of a 5 year pLanning permissron'development' and are they exempted development' within the definitrons of the plannrng and DeveLopment Act 2oooand having regard to the Planning and Development ReguLations 2oo1 (as amended)Does the erection of and rnhabttltron of z tenis on tand! with no pLinning permrssion constitute ,devetopment, and is rt'exempted development' wlthrn the defrnrtions of the PLannr"g ";J bevelopment Act 2ooo and havrng regard to thePl.annrng and Deve[opment Regul.atlon. zoor (a. amended)
Does the storage of waste and constructron materraLs rncLudrng blocks, cement, bags of sand, insu[atron boards, etc. onthese lands constltute 'devetopment' and rs ri exempteo oEveLopment' within i-he defrnitions of the ptannrng and
!il:[!,T"""t 

Act 2ooo and having regard to the RLanning 
"no 

o"u"i5f.ent Regutatrons 2oo1 (as amended
ln the event of a pLannrng appLrcation beinq lodqed
Retentlon & cognisance of Section 35 of th"e ptaining and Devetopment Act 2ooo (as amended)No Appropnate Assessment screenrng has been conducted
No site suitabiLity assessment has beeln conducted under the Zozt EpACode of practice
EnvrronmentaL and ecoLogicaL concerns ansing

t-o Summary List of Section 5 questions arising

The questrons over whtch thrs Sectron 5 rs submrtted are

1 Are substantraLly tncomplete works toward burldrng a rural house started under a now Lapsed p[anning permission'development' and are they 'exempted development'"withrn the defrnrtrons of the plannrng and Development Act zooo andhaving regard to the P[annrng and tjevelopment Regutations zoor (as amended) and after pLanning permrssion lapses for a ruraLhouse after partraI works areionstructed ioes the firture use of the [ands as resrdentiaLthen constrtute exempted deveLopment
#tj["lf"j,.j#8!il:j::Plannrns anJ DeveLopment Act zooo and havrns resard to the plannins ana oeveLopment

2 Are development works carried out on an incomplete ruraI house after the Lapsing of a 5 year p[anning permissron ,deve[opment'
and are they 'exempted deve[opment' wlthrn the defrnitrons of the planning and Development Act 2ooo and having regard tothe P[anning and Development ReguLatrons 2oo1 (as amended)

3 Does the erectlon of and inhabrtatron of z tents on Lands wrth no plannrng permissron constrtute ,development, and is rt'exempted development' wlthin the defrnitrons of the P[annrng ana oeveropment Act zooo and havrng regard to the pl.anningand DeveLopment ReguLatrons 2oo1 (as amended).

4 Does the storage of waste and constructton materia[s incLuding bl.ocks, cement, bags of sand, rnsuLatron boards, etc on theseLands constttute 'development' and is it exempted deveLopme"nt wlthrn the defrnrtr-ons of the pLannrng and DeveLopment Act2ooo and havtng regard to the Planning and Develop."nt h"grLutrons zoor (as amended)

2'o The location of the subject rands rer,ative to cr.ients,property
our cltents Ltve at BatLtnatone Lower - see Ftgs t and z - where they obtarned pr.anning permrssron in zoo6 (under permrssion reg,ref o6./6o9il for a rural house which was revlsed in zoo8-(under. p;i.i;;t" reg ref oB/47).Thrs house has been completed srncezoog and rs their home The house has been completed fona v.uir ri wcc wourd Lrke to inspect any part of our clients, property

10
20
3o
4o
47

44

5o
6o
61
6z
63
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and home at any time this would be weLcomed. The records of our cLients' two pLanning permissions are avaiLable at the offices of
WCC,8

The Land the subject of this Section 5 adjoins our cLients' property to the east. The subject Land also adjoins our clients' access
Laneway, ln 2oo5, this Land was the subject of planning permissions, reg. refs. 053286 and a subsequent Extension of Duration
Permission, reg. ref, tt4667, for a 'Dwelling with septic tank and percoLation area' were granted adjoining our cLients' property. These
permissions Lapsed g years ago.

Works began on the subjecl land zoTt/zorz and carried on until approx August 2013 with Large gaps in between. Works were
abandoned fuLLy after this with nothrng happening in 2074. A visit to these Lands wouLd presently show what our cLients have been
forced to toLerate for over ten years incLuding:

. A Large heap of subsoil spoiLsited alongside their driveway

. A few lines of blocks buiLt within the site and then abandoned.. Surface water discharging from the site

ln short, the site has been a mess for many years, however over the g years of abandonment trees and vegetation grew up and it
became possibLe to ignore the mess. ln zotz, the Landowner Left and went overseas

By the end of zor3 and start of zot4, the Landowner had fully abandoned the site and went travelling According to his mother, he
travelled through South America and eventuaLLy onto the PhiLippines which, with the passage of time, became his home. He married
and had a chiLd and continued to Live rooos of miLes from this Land. After g years away, this man returned to the site at the end of
ApriL and re-started works as though pLanning permission stiLL existed for the development. The [andowner, the wife and the chiLd
currently reside in two tents on the subject Lands wherein there are no sanitary faciLities, no running water, and no power - this is
visible from the Laneway to our cLient's property

This Section 5 asks whether the Landowner has any right to Live on this site in two tents - as he previously did in an unauthorised
mobiLe home which was removed by way of enforcement proceedings - and to continue working on a development project for
which pl.anning permission Lapsed g years ago and the deve[opment (works and use) was fuLLy abandoned,

8ln the likely event of a frivolous claim being made to WCC by the landowner about our ctients in the manner BPS has experienced over many years in instances
where unauthorised devetopment is reported our client will engage with WCC in the normat manner white retaining their right to pursue damages from the
landowner under the Defamation Act 2oog The landowner may wish to consutt Section zq

nlx .t

BPS .,

xrt

Fig. x Lorc,ation of cUent poprty rclatlve to tulllnoctash

Brendan and EiLeen Buck's property

Flg. z: Lwtlon of cllent property reldttlve to anbJect lands

Sub.lect Lands as of end of Aprit
zozz Lands are now a cleared
and operationaL buiLding site

;**.bpsp[:nr ,
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3.o Enforcement history of the landourner and this Lande l:E
BPS notes that there have been enforcement cases pertaining to the subject Land +*ttetrdra) arising from:

' The non-payment of development contributions that were, we understand, eventual.Ly paid

' The instaL[atron of a mobiLe home on the site which was eventuaL[y removed by the Landowner's father in 2015 after the site had
been abandoned. The responsibiLity for Living with the mess is repeatedly Left for the [andowner s parents and our clients to Live
with

See WCC Enforcement Fil.e, reg. ref . OD/3237 and Enforcement Notice Order No Enf . LOBB/zoto, Enf t146/2o11, Enf. 3027/2074.

The decision of the Landowner to Live on the site in tents is contrary to the previous Enforcement Notice matters - an excerpt is
provided in Fig, 3. The Landowner was to cease any such use which BPS assumes would incLude Living in tents on this Land

r E.tr. e9/00/ta
I

I wi,trin eigtr rckr of r[c dlc of tiir Eafo.scrilril !\(rrc.:

I. Ccrsc thc urc of thc hn& fa thc plemcnr of a mobrlc honrc.
2. Ccu thc rcodcu'ul lrla of $c nro,bilc homc md &sist frorn

rccqrrc:Dcrltrnyarh uc
3. Rcrmvc tbc oobilc horoc fr@ tt h.lr rnd d6ist frorn rrplacrng

or rclorrog rrnrc io tlr vi{nity of rhc hds rn qucttirxr and
rraort tbc hrdr io thai, oodrtih fb to thc crmmcoccmcil uf
thc mrurhai*d da/ctopmil.

Cmtiurcd crrlctE! of uortonood &v.ropm.ril s Frfrcd rn rhc
Fnf,scc.asr Narc.

9. 3: etundon;^;rt 
"f "it f* 

g W"* tefr it r,retg*ran ond fu/l of trces rrnd wgetatid, - this is nov cleoredFig.3:

4.o Detaited questions over which this Section 5 referral application is submitted to WCC

The following questions arise for the purposes of this Section 5

4.1. Are existing substantially incomplete works toward buil.ding a rural house started under a now Lapsed
planning permission 'development' and are they 'exempted development' within the definitions of the
Planning and DevelopmentAct 2ooo and having regard to the Ptanning and Devetopment Regutations zoor
(as amended) and after planning permission lapses for a rural house after partiaL works are constructed,
does the future use of the lands as residential. then constitute exempted development within the definitions
of the Planning and Devetopment Act zooo and having regard to the Planning and Development
Regulations 2oo1 (as amended).

ln 2017/?o72 works started on a ruraI house planning permission (permitted under reg. ref. o53z86 - wherein no works started at alL

- and extended under Extension of Duration Permission reg ref. nq667) were fully abandoned by the adjoining Landowner to our
clients' property, The site was Left in a significant mess with a Large spoiL heap adloining the shared accessway and severaLcourses
of Laid blocks - with an old mobiLe home sitting above it all. Over the intervening g years trees and vegetation grew over the site
and the spoiL heap (see Figs. 12 to 15).

Our clients ask if these existing works - shown in Fig 54 - and the previously granted use are now currently 'development' andlor
whether they are 'exempted deveLopment

Conctusion: BPS asks that WCC confirm by way of this Section 5 that existing development works carried out on an incomplete
rural house after the Lapsing of a 5 year planning permission are 'development' and are not 'exempted development' within the
definitions of the Planning and Development Act 20oo and having regard to the PLanning and Devetopment ReguLations zoot (as

amended) and that the use of these Lands as resrdentiaL is development and is not exempted deveLopment, etc.

, All of these details are avatlable on and taken from the WCC planning web portaL

Reason for
S€rvhe Of
Enlorcenrenl
nbtico.

Il;Ll..r, !r
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Ftg. 5Ar AtuNonment of site fu g yeorc lefr it overgrovn and futl of trces and vegetdtion - this is nov dearcd,

4.2 Are new devetopment works carried out on an incomplete rural house after the tapsing of a 5 year planning
permission 'development'and are they 'exempted development' within the definitions of the Planning and
Devetopment Act zooo and having regard to the Ptanning and Development Regul.ations zoor (as
amended.

Our cLients ask WCC to answer the following Section 5 question: 'Are deveLopment works carried out on an incomplete ruraL house
after the Lapsing of a 5 year pLanning permission 'development' and are they 'exempted development' within the deflnitions of the
P[anning and Development Act zooo and having regard to the PLanning and DeveLopment Regulations 2oor (as amended)'.

At the end of ApriL zozz,lhe adjoining landowner returned to the site, erected two tents, and began inhabiting the site Works began
to c[ear the site of trees and vegetation. Works were then carried out to widen the entrance to the site to aLLow trucks to pass in and
out. Large trucks delivered hard core stone to the site and a diggerl, has undertaken work on the site to spread this and there is
now a new surfaced Laneway into the site. Deliveries to the site over the past month have included cement, sand, and insulation
boards. The rising wa[Ls have increased in height and preparations are clearly underway to pour ground Levet foundations with

'" This clearance work took place at the end of Aprii zozz.
" This clearance work took place at the end of Aprit zo22 The Google photo is dated 2022)'Detai[sarenotprovidedof thisdiggeranditsdriverasthemanislocalandwasunawareatthetimeof theworkthatthesitehadnopLanningpermission He
is not a commerciat operator but appears to have been doing a favour or similar. A photo of this man's tractor is provided etsewhere in this Section 5 as this
photo was taken after this locat man was inforrned of the planning status of these Lands and chose to continue work on these lands regardless.

ILLi,l-- f,ltr -irfrrl]Mflt llfflnl,j,Jrtr,ri : trlli rti

Fig. 58: Afundonment of slte for g yeorc left it overgrovn and fult of trees and vegetatlut - this is nov clear#
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insulation boards already Lard, etc. The site has been visited by a well driLling flrm such that it is clear there are plans to driLL a weLL
to access water for cement etc.

Development is defined in the Planning and Development Act 2ooo as the carrying out of any 'works' on, in, under or over land or
the making of any material change of use in any of the structures or other Land. Section z of the Planning and Development Act
2ooo as amended, defines works as 'any act or operation of construction excavation, demoLition, extension aLteration or renewal"

There can be no doubt that the re-starting of works on the site involves elements of construction inc[uding alterations to the existing
part buiLt unauthorised structure aLterations to the entrance to the site, aLterations to the access Lane, etc, and as such undoubtedLy
falls within the definition of works' (see Figs 5 to 15) lt is reasonable therefore for WCC to conclude that the proposed re-starting
of development faLLs within the definition of 'works and therefore constitutes deveLopment. lt is aLso reasonable to note that the
use of the site remains as a piece of Land only as no residential use has ever been established by way of a completed planning
permission etc.

Section 3 (! of the Act, defines development as the carrying out of works in or under Land or the making of any material change in
the use of any such structures or other Land BPS satisfied that what is taking place is development works on a site for which there
is no estabLished use excepting agricuLturaL Land use, The subject matter of the referrat constitutes 'deveLopment" as per section
3(r) of the PLanning and DeveLopment Act 2ooo as amended.

The following figures demonstrate the works taking place on the site and deLiveries, etc. insofar as is possible to detaiL without
trespassing and without taking time away from our cLients' fuLL time.lobs to monitor ongorng development within these Lands.

'r Brendan and Ejleen Buck were approached by the delivery driver on the 7'1'of May and asked for directions They were shown the delivery docket made out
to the tandowner This docket refers to cement and other buitding materials This was one of two deliveries to the site white they worked at home on one given
day

E..: . -- -:,. - rrlri.r, Uru1,trtit[!fltirrrnl.X,rll]r{lUiLalIIUtIIE:tt -ri r:

,ldE!ruFtt+8'.---:-J€:- t', {r-;w
Fig. 6* Deliveries of cement, snd and other moterlols to the* landlg
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lj"'; \:1lTil&i[;.r. 
, d.:i&.t;,Fig' 68: Deliveri* of tqrdcore slone to a4ai'iia viden the access lone for vhich there is no ertant planning prmissiortt

ry,&r+jtr i.' ! l+11..,i.-rr$, ii,l l {
Fig. g: widend entmnce & sprcqd ttqrd c"wcos"

'r rhese photographs were taken on the 12"'of l4ay zo2zafter the landowner had cleared an access laneway into the srte and was now hav ng hardcore stonedelivered to surface the access rane for which,-,.L it "..-u"t pranning permission

k .i .rr.ui r-iLlltr4a3Eji L_itr r1_i[Ent&d-Et{!. 1 _ i .1.. ._

:_

-t#g1:i!4'W}]x{a*;:i,'ii;!i5,-.i;ii...,rT19gj';.;lffilFig' zAt Deliveras of hard core stonr"{" tnei#f'overgrcwnocess - opwKrn@ prior to surfacing vor*s

Fig' 78: Deliveries of nara areWovergrc)utnocEess: approne fior to surfacing vorhs

t!, | )l).,.)i:
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Ftg. tlc: Deweries of ineilatton furds to the stte and rlstng crnrcrcte bleh volts

t,:i:, ,dffi#.ffi
Fig. t3; ortergrcum sop,il voste neap aA nii srrt"Hiffia

E]-'

BPS !l

Flg. tz: Overgrovn spilvaste neops g"of xnd,etc
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the issue or on what Lesal basis is anv or this takins prace rhere is no extant plannins

BPS notes how

' There is one parent ptanning permission dating back to zoo5 (reg. ref. o53zg6). Despite the Landowner being onunempLoyment benefit at the time works started oi the site in zoog. A digger arrived and created a significant mess on theaccess Laneway to our clients property incLuding a spoiL neap aalcrning il^,e Laneway which has remained in place now for over12 years (see Figs 12 to 15) Some minimat block"wor[ *". in.tuLEl on the site jn the five year Lifetime of the permission.
. There was one Extension of Duration permission (reg. ref. t1,466il. Despite Having done Little work on the site in 5 yearsprimariLy because someone on benefits cannot get a m-ortgage ir',. Lunoo*ner proceeded to appLy for a tjme extension underpfanning fi[e' reg ref n4,667.This was gt"nt"o 

"1 
tl^,. ti."f,y"t" 5ir..to,. of planning, Des o Brien, who stated on the file thatthe maxlmum further extension al"Lowab"te shouLd be z years No further significant wJrks were carried out on the site. planningpermission futty L

The Landowner failed to carry out any signiflcant works over the 7 year period in which wcc granted the above permissions. Theworks which remained on site when the iandowner abandoned the site in 2013 were then and remain a smaLL fraction of the workspermitted by the planning permission The landowner maintains a piece of Land with unauthorised works on it because, as wcc isaware, planning permissions cannot be compLeted in part.

Planning permissions are indivisible _ see Horne v, Freeney hg82 WJSC_H C 2157). Here it was held that the permission wasindivisible' and that the ptanning permission should have been Jndertaken in its entirety. Mr Justice Murphy considered that: ,,itauthorises the carrying out of thJ totality of the works for which 
"pprou"ihu. 

been grantei 
"nJ 

not some of them on[y A deveLopercannot at his election implement a part only of the approved pla'ns as not approval has been given for the part as distinct from thewhole"

Not onLy do the existing works on the site maintain no planning permission and our clients are faced daily with views of anunauthorised spoit heap 
,site entrance, Laneway, rising concrete riaLts etc the use of the site as a Location for a ruraL house hasbeen fuL[y extinguished both because f,eieLs.oe6n no planning-permission for g years, no planning permission has beencompLeted on this Land and the development was fuLty abandon"o ui t'r.,,. end of zor3.

, BpS notes the fotlowing points:

Thts landowner has no recourse to, the exempted development provisions of the planning Acts or planning ReguLations as theypertain to residentjat development because these l"ands maintain'no valid ptanning permisslon for.u.. and no dweLling exists onthis Land rhe works currently being carrreJ ort ur" works which consolidate unauthorised deveLopment. That is, the works

-ru_l 

___-jt i,:rtrju,&rrarrl!EetlErprriollrfljuffiuDlffltaltflL{,r:tt!i 
,tr . u[ I d!.: ]ttt

SpoiL heap behind trees and alongside the Lane

Fig. t4 Spil heap alongskle tt:re access [iei" aU.rA prrid

Ftg. ts Tmaor vorhinj * tht" @
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contravene a condrtron attached to a permrssron under the plannrng and Development Act 2ooo (as amended) whrch requrred that

aLL works be completed wrthrn the condrtioned pertod

ln any case, the works are not exempted development un!91 
-th9 

Act or under the PLannrng Regu[attons 2oo1 (as amended) ln

partrcular, the works are not exempt under SCHEbULE 2, ARTlcr-r O pnpirlixempted Dev"elopment - GeneraL"'DeveLopment

withrn the curtiLage of a house, does not appiy as the Land has no plannrng p"i.irrion and is not a dweLLing and Part 3 does not

permit rural dwe[Lrngs without ptannrng permission we note rn particuta-r-how Artrcle I of the Plannrng Regulattons 2Oo1 (as

amended) incl'udes the fotLowing 'Restrictions on exemption'

Restrictions on exemption. g. h) Development to which article 6 relates shall not be exempted development for the

purposes of the Act- b) if the carrying out of such developme.nt would - fi) contravene a condition attached to a

prmission under the Act or be inconsistent iii or. use ipecified in i p"^ittion under .the 
Act' viiil consist of or

comprise the ertension, olteration, repair or rinewal o1 an unauihorised siructure or a structure the use of which is an

unauthorised use ,,, Iemphasis addedl

The ongorng unauthorised works on the srte are contrary to plannrng conditrons attached to the prevtous granted of planntng

permrssion incLuding the permrtted duratron or ir.r"t" p"rrirtionr unJth" ongolng works are atteration works to what is now an

unauthorised structure and an unauthorised use

Regardrng the specific rssue of abandonment, BpS notes how a use of l"and can be abandoned and accordingly a change of use

wr[L occur when an abandoned use rs recommenced. To determine whether there has been abandonment' tt is necessary to

established (i) cessatron of use and (ir) No evrdence of intention to rerume the use, BPS refers wcc to the foLLowrng plannrng [aw

CASES

. Dubtin county council v. Tattaght Btock co. Ltd. Thrs case determrned that a use of Land can be abandoned and that a change

of use wrL[ occur when an abandoned use rs recommenceo ueoerman -r in the supreme court stated "where a previous use

of Land has been not mereLy suspended for a temporary period ana oeteimined peiiod but has ceased for a constderab[e ttme'

wrth no evrdenced intention of resuming it ; ;;; partrcuLar trme, the tribunal of fact was entitled to flnd that the prevtous use

had been aUanaoneJ, so that the resum-ption constrtuted a materiaI change of use"'

. cork county council v. Ardfert euarries Ltd. ln this case a site had been used as an antmal food processrng plant from 1953 -

tg66, rt had been vacant from 1966 to rgTo and it had been used to manufacture and store tyres from 1970 to r97a The High

court heLd that the use of the premises ur u g"nlrur Lndustrial burLdrng from 1953-1956 had been abandoned by tts none use

from 1966-1970, Murphy J stated. ,,Having regard to the elapse or time aio trre a6sencl of any satrsfactory explanation therefore'

I must concLude that the use as of the opera"tive date was subsequently abandoned"

. Meath county councit v. Daty. The High court heLd that the resumption of the use of .premises 
whrch had been used for car

repairs and petrol saLes pre 1964, after that use had been abandoned srnce rgoa from time to ttme by the user of the premises

for other purposes, and particularly by rts user from 1969 forco.. ylurc by a-double gtazing company' was a matertaL change

of use

Thrs srte was fully abandoned for 9 years Leaving our cllents Lrving wrth the consequences of an tncomplete development BPS

acknowLedges how the rssue of abandonment is-a compLex one, lt"is a luestion of requirrng a review of aL[ relevant factors These

incLude'

$l The ntentpn of the owner./occupier The Landowner disappeared for 9 years leaving an abandoned site and a mess behind'

fiil rhe phystcoL condition of the londs The tands were teft in a poor condition with spoit heaps and other waste visibte' etc' - see

Figs. rz to r5.

(iii) Ihe penod of time for which the lond wos obondoned 9 years'

(iv) lntervenrng uses.The Land has been in use as open space for g years with trees and vegetation growing up and over it as is

shown in the aerial photographs here submitted'

we note that a new p[annrng applicatron woul.d be sublect to new development contrrbutions under Sectton 48 of the PLannrng and

Development Act 2ooo (as amended) as the pr.uio* ptanning permissrons were abandoned Any new planntng appLrcation wouLd

be a new pLanning aPPLIcatton

conclusion: Bps asks that wcc confrrm by way of this Sectron 5 that rncompLete works started under a now Lapsed planntng

permissron are ,development, and are not "r"nipLi 
JL*Lopr*r wril^, n ilre defrnitrons of the Planning and Development Act

2OOO and having regard to the Ptanning and Development ReguLations zoor (as amended)

4.2.1 Note re, the 7 Year rule

It is not clear if the 7 year rule appl.ies or not rn thrs case as works have re-started on thts site wrthout pl'annrng permission after 9

years have passed srnce works stopped, r,t.en gr.k-l',as pointed out to il.e iandowner that he has no pLanning permtsston for

ongoing unauthorrsed works to what is no* unaut[orrsed devetop.ent rt'.,. r.er[on,. "t"'u"d 
was "l've been tnto wrcktow county

I . .:, \- ,,1.1 - I li,l

I*rE-
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Counct[" The [andowner appears to genurnely beLreve he rs above plannrng Law and can proceed wrthout any consrderation as to
what constitutes LegaL and ilLegaL development

The onLy possrble basis for this rs an over-relrance on the 7 year ruLe But the 7 year ruLe is not without timitations, lf an unauthorised
deveLopment has been tn pLace for more than seven years, rt rs termed immune from prosecutron or unauthorised but rmmune But
whether such a development can avarL of this immunity rs not as strarghtforward as it might seem

Sectlon 157(4) of the PLanntng and Development Act 2ooo provrdes "(a) No warning Letter or enforcement notice shaLL rssue and no
proceedings for an offence under thrs part shaLL commence (i) in respect of a deveLopment where no permtsston has been granted,
after seven years from the date of the commencement of the development, (rr) rn respect of a deveLopment for which permrssron
has been granted under part lll, after seven years begrnnrng on the exprratron, as respects the permrssron authorising the
development, of the appropriate period wrthin the meanrng of section 40 or, as the case may be, of the period as extended under
section 42 "

Thrs rs common[y known as the 'seven-year ru[e' However, Sectron t57(4)b) of the zooo Act provtdes that irrespective of the trme
that has e[apsed, enforcement action can stiLt be taken where a person has faiLed to satrsfy a pLanning condition concerntng the use
of Land

ln the current instance, the Landowner has entrrely faiLed to satisfy the condrtion that this property be used as a residentraL dweLlrng
which ts completed to the standards set out rn the WCC grant of p[annrng permtsston wrth rts many conditions,

The effect of section r57(4)(b) of the 2ooo Act for the current case is that the Landowner cannot reLy on the Seven Year RuLe because
the tssue is use Any change of use from that whrch is permrtted pursuant to a condition in a pLanning permission granted rs
actionable at any stage, irrespectrve of when such change of use has commenced Some equitable rssues - such as acquiescence,
laches, or delay - may come tnto consideratron but, uLtrmateLy, there rs no statute of lrmrtations with respect to use condrtrons rn
pLanning permrssions

Condrtion No 3 (a) of the origrnaL parent pLannrng permrssion states:

The use of the proposed dwel\ng shoLl be restricted to the apphcont or to other persons prrmorily employed or engoged n ogriculture
in the vicinrty or to other such cLoss of persons os the Planning Authorrty may ogree to in writing, This requirement shall be
embodied by o legal undertahing that shalt be registered as a burden agoinst the title of the land in the Land Registry or
Registry of Deeds and shall be of ten years duration from the date of this registration. Evidence of this registrotion shall be
submitted to the Planning Authority within twelve months of the commencement of developntent on the site lemphasis addedl,

The Landowner began work based on plannrng permrssron reg ref 053286. Thrs work was never compLeted even after a 2 year
extension Condttton No, 3 (a) has never been addressed and, as such, Section t57\)bl of the zooo Act, al.Lows that enforcement
can stt[L be taken after seven years because the [andowner has faiLed to satrsfy a ptanning condrtron concerning the use of the Land

Conctusion: BPS asks that WCC confirm by way of thrs Section 5 that deveLopment works carried out on an rncomplete rura[ house
after the [apsing of a 5 year ptannrng permrssron are 'devetopment' and are not 'exempted deveLopment' wrthrn the defrnrtrons of
the PLanning and Development Act zooo and having regard to the P[annrng and Development ReguLations zoo:. (as amended),

4.3 Does the erection of and inhabitation of 2 tents on lands with no pLanning permission constitute
'devetopment' and is it'exempted devetopment' within the definitions of the Planning and Devetopment Act
2ooo and having regard to the Ptanning and Devetopment Regulations 2oo1(as amended).

Our clients ask that WCC determtnes whether the [andowner needs or does not need pLanning permission to Live on hrs Land in two
tents Two tents were erected withrn the site at the end of Aprrl and have been there ever since with the Landowner berng
accompanied rn rnhabitrng this Land by a woman and a small chrLd

The stte has no runntng water, no sanitary faciLitres and is a heaLth and safely danger, Our cLrents do not want raw sewage, etc, being
depostted aLongside therr property which wrLL run-off durrng rainfaLL into the access Laneway and down to the pubLic road,

As you are aware Section 3,-(, of the PLanning and Development Act defines "Development",

ln thrc Act, "deveLopment" meons, except where the context otherwise requires, the corrytng out of ony works on, in, over or
under Lond or the makrng of ony moteriaL chonge rn the use of ony structures or other Lond.
Q) For the purposes of subsectpn h) ond wthout pre.ludice to the generoliy of that subsectron-

h) where ony structure or other Lond or ony tree or other object on Lond becomes used for the exhibrtron of odvertrsements,
or

b) where Lond becomes used for any of the foLLowtng purposes-
(il the placing or heeping of any vans, tents or other objects, whether or not moveable dnd whether or not collapsible,
for the purpse of caravanning or camping or habitation or the sale of goods,

(ii) the storage of caravans or tents, or

I|[IruErarr l[slfltrt Ia L lilnt ilt I
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(iiil the deposit of vehicles whether or not usobLe for the purpose for which they were constructed or Lost used. old metoL,

mining or industrroL woste, buiLders'woste, rubbish or debils,

the use of the Lond shalL be tohen os having moteriaLLy chonged

G) For the ovoidonce of doubt, it is hereby declored thot, for the purposes of this section, the use os two or more dwellings

of ony house previousLy used os o single dwelling involves o ma'teriol chonge in the use of the structure ond of eoch part

thereof which is so used lemphasis added].

As WCC is aware, tents can be exempted development for short periods Class t of PART 3 Article 6 'Exempted Development -
RuraL aLlows:

Temporory use of ony Lond for the plocing of ony tent, compervon or corovon or for the mooring of ony boot, borge or other

vesseL used for the purpose of comping.
t. Not more than one tent, compervon or corovon shatt be placed within too metres of another tent, compervon or

cdrdvctn at any time.
2. No tent, camryrvcrn, ccrrctvdn or vessel shall remain on the lond for a period greater than 7o ddys.

3. No tent, compervon, cerovon or vesseL sholl be used for the storoge, dispLoy, odvertisement or soLe of goods or for the

purposes of ony business.
4. No tent, compervon or corovon shoLL be ploced on lond within 5o metres of ony pubtic rood unless the Lond is enclosed by

o woLL, bank or hedge, or ony combinotion thereof, having on overoge height of not less thon 15 metres

lemphasis addedl

The two tents which are pLaced within metres of one another have been in place for 4 weeks and as such they have been

in place over 10 days and are no longer exempt.

Conctusion: BPS asks that WCC confirm by way of this Section 5 that

r, PLanning permission is required to maintain 2 tents on these Lands i7'
e.+t6qr+F€?C11pit557gp nds

4.4 Does the storage of waste and construction materials inctuding bl.ocks. cemenL bags of sand, insulation

boards, etc. on these lands constituteidevelopment'and is it'exempted development'within the definitions

of the Ptanning and Development Act zooo and having regard to the Planning and Devetopment

Regulations zool (as amended).

BpS asks WCC to determine if the storage of construction waste on this site includlng a large spoil heap- requires.planning

permission (see Figs. lz to 15). This massive heap of waste has been sited alongside our clients' property for some time' lt is

unauthorised development as permission has never been obtained to store waste on the site

BpS aLso asks WCC to determine if the storage of buiLding materia[s incLuding bLocks (loose and as instaLLed on rising waLLs), concrete

bags, insulation boards etc. on these Lands requires pt"anning permission Ve can find no exemption for the storage of buiLding

materiaLs within agricuLturaL Lands

Ijli -:

BPS I

the tandowter, d tyqnan and a child ore Wing vlthottt nnitary fodlitles

L - -ili iir l
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5.o Conctusion

our clients have experienced a Long journey Livrng aLongsrde the lands the subiect of thrs Section.5 They watched n 2077/2012 - tn

the time given by wcc as Extensron of Duratron oi cluni,ng Permissron ";;;rkt 
started wrth a drgger which trespassed onto their

property and then created a masstve prLe of subsoiL whrchiontrnues to adjoin the accessway to therr property over 10 years Later

Grven that the Landowner was unable at the time to pay any development contributions and enforcement had to address this' one

wonders how the proyect was ever started, perhaps aci<no*t"dg,ng how the project was not going to progress tn the short term' a

mobite home was brought onto the srte, and thrs rs where ilrJunoowner Lrved wrth no connecGd servlces for some ttme' Thts

mobiLe home was only final.Ly removed by way of Enforcement Notrce in March 2Ol5 Before our c[ents' boundary trees grew up',

this caravan sat withrn the ovlra[l .... of th"r. lands with our cLtents forced to tol'erate thrs for many years

some rnitiaL works were completed and then stopped, Then an Extension of Duratron Applrcatron was Lodged and granted despite

5 years passing and LrttLe srgn that the prolect could be compLeted, Nothrng happened on stte'

Indeed, the Landowner abandoned the srte entrrely and drsappeared Leaving the mess and a mobtLe home behind our cLients

understand that around zot4 he moved fuLLy to the PhiLrpprnes where he set"up home lt is not known whether he owns a house

there, but he does now have a partner and chiLd (currently lrving in t.ntr uLong.,oe our clients'property with no sanitary,facilities)

ApparentLy, accordrng to the Landowner's younger brother, rt wis expected tiat he woutd remain overseas permanentLy Having

spoken to Local estate agents, inctuding clarke Auctioneers, we understand that attempts were made over hts years away to setl

thrs land for another person to buiLd a dwell.rng Tlre ight prrcelust couLd not be reached The money berng asked - over eloo'ooo

- for a piece of l.and wrth no plannrng permrssron wasioo'stee[ for any genurnely Local person wtth a need to Lrve in the area

Something changed in zozzthat made the Landowner return Thrs change rs that hrs parents have decrded to seLl therr property lt

is being prepared for sale and wil.L, BpS understands be on the market ,n'lunJJuLy zozz clearly concerned over this prece of Land'

this 5o year oLd man fl-ew to lre[and from the philrppines with his famrly and has begun livrng on the srte rn an effort to' it seems' re-

staria plannrng prolect frrst granted by WCC ln 2oo5 and to do so wtth no new ptanntng permlsslon'

Bps can onty assume that the Landowner holds the mrstaken belref that some right has accrued to the sublect lands over these

rntervenrng years whrch aLLows him to proceed wittr development works Thrs sadiy is not the case and once agaln more money ls

berng spent on a srte whrch wrLt most tikely 
"nO 

,p ,n *oise'mess than it is at present when the current money runs out'

Given that the wicklow county Development pLan and the sustainabLe RuraL Housrng Gurdetines each point to ruraL houses as being

primariLy aimed at first trme buyers who wish to Live permanentLy in un ur"" und who can support a ruraL tifestyte with a ruraLiob and

rural connectrons, one must reasonabr.y consrder thit the tandown"r o"LLu"i r',,e cannot again obtain pl'anning permlsslon as either

wcc or An Bord pLean6La would refuse and that he must take his chances with burLdrng as much as he can and then seeking

retentron Again, thrs merely Leaves our clients with more mess alongsr;;d.i; ;r"p;rty ind with further years of the rmpacts of

construction works, etc, AIL this pertainrng to a Landowner whose 
"onn""t.n 

to tiis area in the absence of his departrng parents is

non-existent,s and his need to Lrve rn the area impossrbLe to prove *h"n il 
" 

pr",iLipp,n"s -where the landowner's parents visited and

returned pLeased that they both had goodlobs - is just a fLight away

This section 5 asks questions whose answers wi[[ inform the landowner - categorical'ty- - that he requires planning permission

and that without ptanning permission he must desist from further itteg;i dev;-to;ment, carrying out unauthorised devetopment

is an offence.'6

This section 5 is atso required because the tandowner has cuaimed to our ctients - forced to wait white a truck unloaded at the

site - that he .,has been into wicktow county councit and they know what I am doing". BPS has searched for a new ptanning

apptication and/orfor a section 5 under the tandown"r'. n.m" and onthe Nationat PGnning Apptications Database and there

is nothing in existence which suggests any n"vr permission has- ueei provided by wcc' The landowner has also claimed to

,.know the taw,,. Wett, if one spends money on devetopment works *itnt_.ut ptanningPermission one cannot knour the [aw' our

ctients can provide svrorn statements confirming these ctaims were made ii ttris ls 6f vatue to the section 5's consideration'

we note finatty that a new pLanning apptication woutd be subject to new development contributions under section +8 of the

Ptanning and DevetopmeniAct ZOOo (as 
"-"na"al 

as the previous ptanning permissions were abandoned'

6.0 ln the eventof a planning appl'ication being todged

Given the above points, BpS submrts that in the event of a planning application being made, the Landowner wou|.d need to rnclude

the foll-owrng retentton of devetopment and proposed development items'

I The retentton of the exlsting waste spoiL heap adjornrng the driveway to our cltents' property

z The retentron of the entranceway and sectron of n"*"Laneway into tlre Lands from the existrng Lane used by our ctrents to

access their ProPertY
3 The retentton of rtstng wa[Ls

4 The retentton of aLL constructton matertaLs on the stte

5 Permisston to ltve on the stte in two tents,

,5 our clrents are not any connectron to thrs Landowner They have no contact other than that forced upon them by these current matters and otherwise by

lntrnrdatron, etc

qi lrr il B'

'uf!

I rytrr- r&wtrrurrrr.rcIlr|gE[I|[[Ellrflall&url .;L ! ML-ll ]
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6 Permrssron to buiLd a ruraL house at thrs [ocatron wrth aLl associated servtces, etc'

6.r Retention & cognisance of Section 35 of the PLanning and Devetopment Act 2ooo (as amended)

There rs an acknow[edgement rn lrish plannrng law that one can make a genurne mistake and not rea[rse that plannrng permission

rs required This rs not the case here ihis rs a landowner who has made a planning applicatron prevrously' made an Extenston of

Duration applrcatron prevrously and rs whotly aware that plannrng p.tr,tIon rs rEquired rhis is a man who appears to belteve

that the rutes do not aPPLY to htm

Bps notes how the Landowner may Lrkely seek retention and tel.L wcc that desprte rn the past tel'Ling the pLannrng authority (as

part of the Extensron of Duration Applrcatron) th,airrL ran an archrtecture bustness,u he had no awareness of the need to apply for

planning permission The expressron 'rgnorance or tn" L"* is no excuse' it *.iL-xno*n and appl-res tn thts tnstance That ts' there

is tikeLy no person of souni mrnd rn lleland who rs not aware of the need to obtatn pLannrng permisston for a ruraL house ALL

pl.anning authorrtres rnciudrng wcc offercirnpt" !r,J"r-to appLyrng for p_lannrng permtsston'B Any petson can type "rural houstng

pl.anning,, into Googte, the resul.ts [ead the ,."r"-h", to the SustainaoLe nuraL n-oisrng Guidel-lnei tzoosl whrch detarL the various

requireirents that must be addressed to obtatn pLannrng permission for a rural house'e

Bps notes how the making of an appLication for permissron to retain an unauthorised development does not mean that you cannot

stilL be prosecuted rf enfotement actron tras arreaoy oeen rnrtiated nn uppLi.ution for retention wi[L be considered 'de novo' Thts

means that it wrLL be consrdered as a new uppLrcation and normal stanoaris anJpolictes wtl"L be adhered to A planning authority

rs not obliged to grant permlsslon for a retention apptrcation

Behavrng badLy rn planning terms is not welcomed lt draws higher fees and the unauthorrsed works aLready completed may be

required to be removed O"ne cannot break the Law and expect to be tmmune from aLL consequences

ln any new ptanning applrcation, the landowner wr[L need to address Sectron 5 'Refusat of pl'anning permtssion for past failures to

comply of ihe pLan-ning and Development Act 2ooo (as amended) which statesl

35 -(1) where, hovrng regord to- @) any nformotion furnished pursuont to regulotions mode under section 33 @il)' or b)

ony nformotion ovoilobLe to the plonnrng ou-thiinty co,ncerntng devetipment clorried out by o person to whom this section

oppLrcs, pursuont to o wrmtsston 0n thrs subsect:ioi and subsition tz)'ieferred to os o "prevto,uts permtssion") gronted to the

applrcant or to ony other person under thrs pii i, pir:i tv of the Act of eas, the pLonnrng outhority is sotisfied thot o person

or compony to whom thts sectrcn oppLtes ,, n'oi in ,iipLtonre with the [re7rcur'p"r.,siio', o,r with o condition to which the

prewous perm*spn is subject, the outhorrty ioy prm the opinron-'0i thot tiere is o real ond substontiol rrsk thot the

deveLopment tn respect of which permrssron ,, ,oight *ouLd not be ,"rpL"tii ii oc.cgrd.on9e wih such permrsaon if gronted

or wrth a condtuon to whtch such permisstoi,filii"a ioutd be suolect, ond (ti thot plonnr,ng permrssion.lhguld,not be

granted to the opptrcont corcern"d in ,erp"rt olinot a"velopment. {z) ti for:mtng tts optnon un.der subsectron 0)' the plonnrng

outhonty shoLL onLy consrder those forLures to' comply with ony prevtous peimtssion, or wtth ony condiion to whrch thot

permissron is subject, thot ore of o substontraL noture

TheLandownerhasrepeatedlyshownbl.atantdrsregardfortherequirementsofthepl.annrngsystem 
Thesrtehasbeenthesublect

of muLtrpl.e Enforcement FiLes, warning Letters, Enf-orcement Nottces, etc that extended up to zor5 when a mobil'e home on these

Lands was finalLy broken up and removed rhrs was removed ov ilre Lanoowner's parents as he had abandoned the site and was

Livrng rn the phr|,rpprnes Bps can onLy assume il]ui tr 
" 

p"r.nts wisr,eo to avoia ulr jg"."nt on thrs property' etc aristng from what

wuriook,ng |.rkeinevitable enforcement proceedings undertaken by WCC tn the courts'

Despite bareLy avoidrng berng prosecuted for unauthorrsed deveLopment, the Landowner is now livtng on site and consolidating

unauthorrsed development each day, There can be no argum"nt ,.,,,,uj" that the landowner is iomehow unaware of the

consequences of these actions No further pLunn.g p"r-,rrioi couta oelltrri"J on these [ands when our cltents have had to Ltve

with aLL the mess on these Lands untrL present day and a mobiLe ho.. oL-tr,. srte for approx 6 years A new Enforcement FiLe ts

now open many years stnce the ftrst was opened

6.2 No Appropriate Assessment screening has been c'nducted

As wcc is aware deveLopment works cannot commence rn lre[and since zoo8 un[ess an apptrcant has appLied for and obtained

the reqursite devetopment consent and has f,rr1 lurnea out appropriat. u.r.rs..nt screening - see commtsston v lreland (zoo8)

lcase C-215,/o6, 511

The Landowner never carrred out a Stage 1 Appropnate Assessment Screenrng under ArttcLe.6(3) of councrL Drrective 92/ $/EEc
(Habitats Drrectrve) for the development of a sing[e rura[ dwetLrng house as thi! was not required at the time This is now requtred'

and none has been carrred out regarding the matters set out rn this Sectton 5

As WCC rs aLso aware, Appropriate Assessment (AA) rs the process whereby the potentraL rmpacts of a project or ptan are assessed

rn view of the srtes conservatron oblectrves The first step in the process is to conduct AA screening to determine' on the basis of

a prelrminary assessment and ob.lective crrteria, whether the prolect .t;L;, uronu or. ,n combrnation with other projects or plans

couLd have srgniflcant effects on the conservaiion oolectrves'of i Natura zooo site where signtficant effects are I'rkel'y' uncertain

,? No vAT records Busrness No etc were provrded and the Landowner rndrcated no proof of any archrtecturaL or reLated quauflcatlon

,8 https //www wlckLow re,/Lrvrng./Servlces,/PLannlng/Plannlng-AppLlcatlons/Apply-for-Planntng
,e https //www gov rezen,zpubLrJatton/238o9-sustar-nable-rura1- houstng-deveLopment-g urdeltnes/

ru[ralfll la !ml ,t , Ill
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or unknown at the screenrng stage a Natura lmpact Statement (NlS) rs required to enable a consent authorrty to carry out an

approprrate assessment

6.3 No site suitabitity assessment has been conducted under the 2021 EPA Code of Practice

Bps notes that the EpA publrshed rts 
,code of practice Domestrc waste water Treatment System (Popuiation Equiva[ent <ro) in

2021,o rhis cop replaces the prevrous code of practrce wastewater Tr""t.Lnt and DrsposaL'systems serving Sing[e Houses (p'e

s to) rssued in 2oog This cop appties to site assessments and .rur"qu"nt ,nstalLatroni carried out on or after 7th June zozr' The

2oog cop may continue to be used for srte assessments and subsequent instaLl.ations commenced before 7rh June 2o21 or where

pLannrng permisston has been apptred for before that date'

The landowner rs proceeding to carry out works regardrng a pro.lect which must compLy wrth the CoP No consent has been gtven

regarding these ongoing unJuthorrsed works sincethe new CoP was rntroduced

The use of the CoP ts requtred under the Bur[drng Contro[ and P[annrng regimes as folLowsl

. The desrgn and construction of buiLdrngs rs reguLated under the Burldrng control Acts r99O lo ?O14' in order to ensure the

safety of people wrthin the buiLt environm.nt, r-nl Burl.drng ReguLations (ai amended) appty to the design and constructton of

a new burLding (including a dwe[Lrng) ol. un .rt.nil* to an-exriting ouiio ng The mtnimum performance requtrements are set

out rn the second schedu[e to these buiLdrng reguLations, and these ,.qr,t""."nt. are set oui rn Parts A-M TechnicaL Gutdance

Document (TGD) H - Drarnage and waste *Zi"i oirpo.al of zo16 iorHlc 2016) requtres compLiance with the coP and

Standard Recommendatron 66 (NSAl, 2015)

. where it rs proposed to drspose of waste water from a proposed development other than to a pubLic sewer' tnformation on

the on-site treatment system proposed and evrdence as'to the suitabiLrty of the srte for^the system proposed must accompany

the pLanning appLrcation [ArtrcLe zzQ)k) of the P[annrng and DeveLopment ReguLatlons' zoool

circu[ar Letter pSSp 07/70 f romthe then Department of Envrronment, Heritage and LocaL Government' addressed to each county

and city manager and An Bord pl.eanaLa, requested that the 2oog cop o"i*p"L"..nted in respect of aLi planning appLrcations The

Department stated that pl.annrng authoritres must not, rn any circumstun.es 
'approve development sublect to conditions requrring

compliance with the cop without frrst satrsfyrng themseLves that the proui.,onr wrthrn the coP can be compl'ied with' and on the

basrs of expert and verrfrab[e evidence includrnj u po"ii* r t.-srrtub,rity ussessment_by an approprlateLy trained and quatrfied

assessor The cop aLso considers SR 66 and the lish standard (t S ) Europe'an standard tEr'il rzsoo Parts r-7 that apply to DWWTSS

(see Chapter 4)

64 Environmental and ecotogicat concerns arising

BpS notes how there are no sanrtary faci[ities on thrs Land which is currently occupted by. tents inhabrted by the landowner' a

woman. and a chrtd surface water rs currently pounng out of these Lanos auring periods oi hrgrr rarnfall' This rs not acceptable

we aLso note how thrs Land was home to bats, brrds, and a range of trees prror to rts cLearance bv the Landowner at the end of

Aprlzozz.our clrents'children had experienced bats passrng ii ana ori oithe site at nrght, a hawk ftyrng rn and out of the srte

and had watched over 9 years as trees gr"* *,ih,n ihe srte toZompLetel-oe iacto re-wrtoing The Landowner has treated the Land

as though g years had not passed, etc, Thrs is contrary to muLtipLe n"t,onJ i.g.naL and Locafptannrng poLicres aimed at protecting

our ruraL areas

I (_- t.l t I ErA:

7.o FinatlY

We trust that suffrcient rnformation has now been provtded to aL[ow thrs Sectron 5 to be fuL[y assessed

PLease dtrect correspondence to thrs office

lf you 'any questrons, please caLL BPS on or-539496o or o87-z6t5]7t

Best

Director
BPS Ptanning Consultants
Member of the lrish Planning lnstitute

,o https //www epa telpubLtcattons/compltance--enforcement./w asle-waler/2c27-CodeofPractrce-Web pdf
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SECTION 5 APPLICATION AT BALLINATONE LOWER GREENAN, COUNTY WICKI O\v
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